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AGENDA  
 
Meeting: Northern Area Planning Committee 

Place: Access the Online Meeting of the NAPC Here  

Date: Wednesday 11 November 2020 

Time: 3.00 pm 

 

 
Please direct any enquiries on this Agenda to Ellen Ghey, of Democratic Services, 
County Hall, Bythesea Road, Trowbridge, direct line 01225 718259 or email 
ellen.ghey@wiltshire.gov.uk 
 
Press enquiries to Communications on direct lines (01225) 713114/713115. 
 
This Agenda and all the documents referred to within it are available on the Council’s 
website at www.wiltshire.gov.uk  
 

 
Membership: 
 

Cllr Tony Trotman (Chairman) 
Cllr Peter Hutton (Vice-Chairman) 
Cllr Chuck Berry 
Cllr Christine Crisp 
Cllr Gavin Grant 
Cllr Howard Greenman 

Cllr Mollie Groom 
Cllr Chris Hurst 
Cllr Toby Sturgis 
Cllr Brian Mathew 
Cllr Ashley O'Neill 

 

 
Substitutes: 
 

Cllr Ben Anderson 
Cllr Bill Douglas 
Cllr Ruth Hopkinson 
Cllr Bob Jones MBE 

 

  
 

Cllr Jacqui Lay 
Cllr Melody Thompson 
Cllr Nick Murry 
Cllr Philip Whalley 

 

 

https://teams.microsoft.com/l/meetup-join/19%3ameeting_YmMwMWY1ZGItOTZlNy00Mjk4LTgyN2MtOWI0NTcyOGFlNDhk%40thread.v2/0?context=%7b%22Tid%22%3a%225546e75e-3be1-4813-b0ff-26651ea2fe19%22%2c%22Oid%22%3a%2219d16008-83df-4341-8edd-530881bc3af8%22%2c%22IsBroadcastMeeting%22%3atrue%7d
http://www.wiltshire.gov.uk/
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Recording and Broadcasting Information 
 

Wiltshire Council may record this meeting for live and/or subsequent broadcast on the 
Council’s website at http://www.wiltshire.public-i.tv. At the start of the meeting, the 
Chairman will confirm if all or part of the meeting is being recorded. The images and 
sound recordings may also be used for training purposes within the Council. 
 
By submitting a written statement or question for an online meeting you are consenting 
that you will be recorded presenting this or this may be presented by an officer during 
the meeting and will be available on the public record. The meeting may also be 
recorded by the press or members of the public. 
 
Any person or organisation choosing to film, record or broadcast any meeting of the 
Council, its Cabinet or committees is responsible for any claims or other liability resulting 
from them so doing and by choosing to film, record or broadcast proceedings they 
accept that they are required to indemnify the Council, its members and officers in 
relation to any such claims or liabilities. 
 
Details of the Council’s Guidance on the Recording and Webcasting of Meetings is 
available on request. Our privacy policy can be found here. 
  
 

Public Participation 
 

Please see the agenda list on following pages for details of deadlines for submission of 
questions and statements for this meeting. 
 
For extended details on meeting procedure, submission and scope of questions and 
other matters, please consult Part 4 of the council’s constitution. 
 
The full constitution can be found at this link.  
 
For assistance on these and other matters please contact the officer named above for 

details 

https://cms.wiltshire.gov.uk/documents/s153103/Part04RulesofProcedure.pdf
https://cms.wiltshire.gov.uk/ecCatDisplay.aspx?sch=doc&cat=13386&path=0
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AGENDA 

 Part I  

 Items to be considered when the meeting is open to the public 

1   Apologies  

 To receive any apologies or substitutions for the meeting. 

2   Minutes of the Previous Meeting (Pages 5 - 22) 

 To approve and sign as a correct record the minutes of the meeting held on 7 
October 2020. 

3   Declarations of Interest  

 To receive any declarations of disclosable interests or dispensations granted by 
the Standards Committee.  

4   Chairman's Announcements  

 To receive any announcements through the Chair. 

5   Public Participation  

 The Council welcomes contributions from members of the public.  
 
During the ongoing COVID-19 situation the Council is operating revised 
procedures and the public are able to participate in meetings online after 
registering with the officer named on this agenda, and in accordance with the 
deadlines below. 
 
Guidance on how to participate in this meeting online 
 
Access the online meeting of the NAPC here 
  
Statements 
 
Members of the public who wish to submit a statement in relation to an item on 
this agenda should submit this in writing to the officer named on this agenda no 
later than 5pm on Friday 6 November 2020. 
 
Submitted statements should: 
 

 State whom the statement is from (including if representing another 
person or organisation); 

 State clearly whether the statement is in objection to or support of the 
application; 

 Be readable aloud in approximately three minutes (for members of the 
public and statutory consultees) and in four minutes (for parish council 
representatives – 1 per parish council). 

https://cms.wiltshire.gov.uk/ecSDDisplay.aspx?NAME=Guidance%20on%20Public%20Participation%20in%20Online%20Meeting&ID=4563&RPID=22540945
https://teams.microsoft.com/l/meetup-join/19%3ameeting_YmMwMWY1ZGItOTZlNy00Mjk4LTgyN2MtOWI0NTcyOGFlNDhk%40thread.v2/0?context=%7b%22Tid%22%3a%225546e75e-3be1-4813-b0ff-26651ea2fe19%22%2c%22Oid%22%3a%2219d16008-83df-4341-8edd-530881bc3af8%22%2c%22IsBroadcastMeeting%22%3atrue%7d
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Up to three objectors and three supporters are normally allowed for each item 
on the agenda, plus statutory consultees and parish councils. 
 
Those submitting statements would be expected to join the online meeting to 
read the statement themselves, or to provide a representative to read the 
statement on their behalf. 
 
Questions 
 
To receive any questions from members of the public or members of the Council 
received in accordance with the constitution which excludes, in particular, 
questions on non-determined planning applications. 
 
Those wishing to ask questions are required to give notice of any such 
questions electronically to the officer named on the front of this agenda no later 
than 5pm on Wednesday 4 November 2020 in order to be guaranteed of a 
written response. 
 
In order to receive a verbal response questions must be submitted no later than 
5pm on Friday 6 November 2020. 
 
Please contact the officer named on the front of this agenda for further advice. 
Questions may be asked without notice if the Chairman decides that the matter 
is urgent. Details of any questions received will be circulated to members prior to 
the meeting and made available at the meeting and on the Council’s website. 
Questions and answers will normally be taken as read at the meeting. 

6   Bridleway No. 89 (part), 89A and 89B Diversion Order and Definitive Map 
and Statement Modification Order 2019 - Calne Without (Pages 23 - 436) 

 To consider the five duly made objections received to The Wiltshire Parish of 
Calne Without Bridleway 89 (part), 89A and 89B Diversion Order and Definitive 
Map and Statement Modification Order 2019. 
 
With the recommendation that Wiltshire Council exercises its power to abandon 
the Order. 

7   Urgent Items  

 Any other items of business which, in the opinion of the Chairman, should be 
taken as a matter of urgency. 

 Part II  

 Items during whose consideration it is recommended that the public should be 
excluded because of the likelihood that exempt information would be disclosed 

 



 
 
 

 
 
Northern Area Planning Committee 
 

 
MINUTES OF THE NORTHERN AREA PLANNING COMMITTEE MEETING HELD 
ON 7 OCTOBER 2020 AT ONLINE MEETING. 
 
Present: 
 
Cllr Tony Trotman (Chairman), Cllr Peter Hutton (Vice-Chairman), Cllr Chuck Berry, 
Cllr Christine Crisp, Cllr Gavin Grant, Cllr Chris Hurst, Cllr Toby Sturgis, 
Cllr Brian Mathew, Cllr Ashley O'Neill and Cllr Philip Whalley (Substitute) 
 
Also Present: 
 
Cllr Tom Rounds and Cllr Ian Thorn 
  
  

 
22 Apologies 

 
Apologies were received from Cllr Howard Greenman. 
 
Cllr Howard Greenman was substituted by Cllr Philip Whalley. 
 

23 Minutes of the Previous Meeting 
 
The minutes of the previous meeting held on 4 March 2020 were presented. 
 
Resolved 
 
To approve and sign the minutes of the meeting held on 4 March 2020 as a 
true and correct record. 
 

24 Declarations of Interest 
 
Councillor Ashley O’Neill declared a non-pecuniary interest in application 
19/06559/OUT (Agenda Item 7b) as his property resided on the lane leading to 
the application site and stated he did not hold or own any land involved within 
the application site, and the application did not materially affect him. Therefore, 
he would participate in the debate and vote with an open mind. 
 
Councillor Toby Sturgis declared a non-pecuniary interest in application 
19/06559/OUT (Agenda Item 7b) by virtue of being the Cabinet Member for 
Spatial Planning, Development Management and Investment, should Wiltshire 
Council owned land be involved in any way. He stated that he would participate 
in the debate and vote with an open mind. 
 
Councillor Philip Whalley declared a non-pecuniary interest in application 
19/06559/OUT (Agenda Item 7b) as he stated he had worked professionally on 
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the Corsham Neighbourhood Plan with the agent for the applicant, whose 
statement was read out by the Democratic Services Officer. He stated he had 
not discussed or had any dealings with the agent in respect of the application 
and he would participate in the debate and vote with an open mind. 
 

25 Chairman's Announcements 
 
The Chairman explained the procedure should a recess be required. 
 

26 Public Participation 
 
The Chairman explained the rules of public participation and the procedure to 
be followed at the meeting.  
 
No questions had been received from Councillors or members of the public. 
 

27 Planning Appeals and Updates 
 
The Chairman moved that the Committee note the contents of the appeals 
report included within the agenda pack. As such, it was: 
 
Resolved 
 
To note the appeals report for the period of 21 February 2020 to 25 
September 2020. 
 

28 Planning Applications 
 
The Committee considered the following applications: 
 

29 20/01057/FUL - Calne Medical Centre 
 
Public Participation 
 
Emma Hillier, neighbouring resident, spoke in objection to the application. 
 
Dawn Marshall, neighbouring resident, spoke in objection to the application. 
 
Dr Tom Rocke, planning consultant and agent, spoke in support of the 
application. 
 
Dr Simon Church, on behalf of the Patford House Partnership, spoke in support 
of the application. 
 
Stan Woods, on behalf of the Patford House Partnership Patient Participation 
Group, spoke in support of the application. 
 
Cllr John Boaler, on behalf of Calne Town Council, spoke in support of the 
application. 
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Simon Smith, Development Management Team Leader, introduced a report on 
the application for the development of a Medical Centre (with integral 
Pharmacy) with associated development, including means of access, access 
road, diagnostics/ambulance bay, car and cycle parking, bin storage area, and 
hard and soft landscaping. Officers recommended delegating to the Head of 
Development Management to negotiate a suitable design of means of vehicular 
access arrangements to the site and upon agreement of those satisfactory 
access arrangements, that planning permission should be granted, subject to 
conditions. However, if satisfactory access arrangements cannot be agreed 
within six months of the date of this Committee then planning permission should 
be refused. 
 
Attention was drawn to the late observation that altered the wording of the 
recommendation after following advice from a Wiltshire Council solicitor, 
published as Agenda Supplement 2. It was noted that the recommendation was 
rather convoluted due to Highway Engineers commenting upon the access 
points as problematic in terms of visibility and conflicting traffic movements 
when considering the new Stoke Meadow development opposite the application 
site.  
 
Key issues highlighted included: principle of development and location; access, 
parking and highway capacity; design, layout and impact on landscape; impact 
on neighbour amenity; impact on setting of Grade II listed Vern Leaze; ecology; 
and archaeology. 
 
Members of the Committee had the opportunity to ask technical questions to the 
officer. The main points of focus included: existing drainage issues faced by 
residents of Fynamore Gardens; Conditions 2 & 14; landscaping along the 
boundaries between Fynamore Gardens and the application site; and the 
altered living conditions of the residents living in Fynamore Gardens if 
approved. 
 
In response, officers noted: that the existing drainage issues would not be 
exacerbated by the application and suitable drainage solutions would be found, 
and that the existing vegetation along the boundaries would not be removed 
and would be added to, specifically denser hedging along the edge of the car 
park to provide a buffer. It was suggested that an informative could be added in 
respect to the landscaping along the boundaries to minimise the direct impact of 
the car park on the living conditions of the residents in Fynamore Gardens; 
especially those living in Numbers 1 and 3, to which officers agreed. 
 
Members of the public, as detailed above, had the opportunity to address the 
Committee and speak on the application. 
 
Due to the location of the application site sitting within two divisions (Calne 
Central and Calne Rural), both Local Unitary Members, Councillors Ian Thorn 
and Christine Crisp, spoke in support of the application. The main points 
focussed on by both were the increasing demands on health infrastructure 
within the local area and an overall public desire for the proposal to go ahead. 
Both Councillors commented upon the need to protect the amenities of the 
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residents of Fynamore Gardens and to mitigate the concerns as much as 
possible through the inclusion of an informative in respect to the landscaping 
along the shared boundaries as noted above.  
 
Councillor Christine Crisp moved to approve the application in line with officer 
recommendations which Councillor Peter Hutton seconded. 
 
In the ensuing debate members discussed the exacerbation of existing drainage 
issues; in particular, the possibility of the proposed tarmac car park leading to 
further surface water runoff, and the foundations of the building and amenities 
interfering and obstructing subsurface natural drainage flows. In response, 
officers confirmed that these concerns would have been taken into 
consideration when creating the Flood Risk Assessment & Drainage Strategy.  
 
Other points debated included: potential anti-social behaviour occurring within 
the car park outside of specified opening hours, and the screening between the 
shared boundaries of Fynamore Gardens and the application site. Councillor 
Gavin Grant proposed an amendment to the motion to necessitate satisfactory 
details required by Conditions 2 and 14, as set out in the recommendation, to 
be submitted and agreed prior to the determination of the planning application, 
as well as an additional informative to be included on any decision notice in 
respect to the creation of an adequate vegetative screen of both sufficient size 
and scale to mitigate the intrusion on existing occupants. Both Councillors 
Christine Crisp and Peter Hutton agreed and accepted the suggested 
amendments to the motion. 
 
During the vote the Democratic Services Officer called upon each member who 
confirmed they had been able to hear, and where possible, see all relevant 
materials and indicated their vote in turn. 
 
Following the vote, it was: 
 
Resolved 
 
To delegate to the Head of Development Management to GRANT planning 

permission subject to the conditions listed below and the prior 

negotiation and agreement with the applicant of: 

 

 A suitable design of means of vehicular access to the development 

from Silver Street; 

 An Operational Management Plan setting out opening hours of the 

facility as well as the means to restrict the access to the car park 

and site when the medical centre is closed so as to minimise the 

potential for anti-social behaviour; 

 Full and complete details of the treatment to the Northern boundary 

of the site, including the provision of soft and hard landscaping, so 

as to mitigate noise and disturbance to adjoining residential 
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occupiers from the likely activities associated with the operation of 

the car park. 

 

within six months of the date of this Committee resolution;  

 

Or in the event that: 

 

 A suitable design of means of vehicular access to the development 

from Silver Street 

 An Operational Management Plan setting out opening hours of the 

facility as well as the means to restrict the access to the car park 

and site when the medical centre is closed so as to minimise the 

potential for anti-social behaviour; 

 Full and complete details of the treatment to the Northern boundary 

of the site, including the provision of soft and hard landscaping, so 

as to mitigate noise and disturbance to adjoining residential 

occupiers from the likely activities associated with the operation of 

the car park. 

 

cannot be agreed with the applicant within six months of the date of this 

Committee resolution then to REFUSE planning permission for the 

following reason: 

 

1. The proposed development is not provided with a safe or suitable 

access and will result in substandard visibility and conflicting 

traffic movements.  As such, the development is considered to fail 

the requirements of Policy CP61 to the Wiltshire Core Strategy as 

well as Policy GA2 to the Calne Community neighbourhood Plan 

 

2. By reason of the close relationship between the car park and the 

adjoining residential properties at Fynamore Gardens, the lack of 

detail as to the intervening boundary treatment as well as the lack 

of information supplied within the application with regards to 

opening hours and measures to minimise the potential for noise 

and disturbance to those residential occupiers by anti-social 

behaviour outside of those opening hours, the proposed 

development is considered to fail the requirements of Policy 

CP57(vii) to the Wiltshire Core Strategy.  

 
Conditions: 
 
1. The development hereby permitted shall be begun before the 

expiration of three years from the date of this permission. 
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REASON:   To comply with the provisions of Section 91 of the Town and 
Country Planning Act 1990 as amended by the Planning and Compulsory 
Purchase Act 2004. 
 
 
 
Hours of opening and security 

 

2. Prior to the first use of the development hereby granted 

planning permission, an Operational Management Plan shall have 

been submitted to and agreed in writing by the Local Planning 

Authority.  Such a plan shall include the specification of opening 

hours, the means to restrict access to the car park and site when 

the medical centre is not open or in use and any other measures to 

be taken so as to minimise the potential for anti-social behaviour 

outside of those specified opening hours.  At all times thereafter, 

the operation of the development shall be carried in complete 

accordance with the details so agreed. 

 

REASON:  In the absence of information contained within the application, 

so as to ensure the operation of the medical centre and condition of the 

site outside opening times is such that it minimises unacceptable impacts 

upon the amenities of surrounding residents, including the potential for 

anti-social behaviour. 

 

Materials and landscaping 
 
3. The development shall be constructed using the external facing 

materials specified on drawing number 1344-310 rev.C (proposed 

elevations) and drawing number 1344-110 rev.X (proposed site 

layout). 

REASON: For the avoidance of doubt and to ensure that built form takes 
makes use of an appropriate external finish. 
 
 
 
4. No demolition, site clearance or development shall commence on 

site, and; no equipment, machinery or materials shall be brought 

on to site for the purpose of development, until the protection of 

all retained trees shown on the plans prepared by Martin F. 

Holland – Landscape Design Consultant (drawing 1 of 3, 2A of 3, 3 

of 3, as amended by drawing no.4 which shows the installation of 

the pedestrian link).  Such tree protection shall remain in place 

until the completion of the construction phase. 
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REASON: So as to ensure the retention of existing trees on the site in the 
interests of visual amenity. 
 
 
 
5. Unless separately agreed as part of discharging other conditions 

imposed on this planning permission, the development shall be 

carried out in accordance with the detailed soft landscaping 

proposals set out on drawing title “Landscaping Proposals” 

(drawing 2A of 3), prepared by Martin F Holland, Landscape 

Design Consultant.  All planting shall be carried out in the first 

planting and seeding season following the completion of the 

development whichever is the sooner. All shrubs, trees and hedge 

planting shall be maintained free from weeds and shall be 

protected from damage by vermin and stock. Any trees or plants 

which, within a period of five years, die, are removed, or become 

seriously damaged or diseased shall be replaced in the next 

planting season with others of a similar size and species, unless 

otherwise agreed in writing by the local planning authority. All 

hard landscaping shall also be carried out in accordance with the 

approved details prior to the occupation of any part of the 

development or in accordance with a programme to be agreed in 

writing with the Local Planning Authority. 

REASON: To ensure a satisfactory landscaped setting for the 
development and the protection of existing important landscape features. 
 
 
 
Highways, accessibility and parking 
 
6. No part of the development hereby permitted shall be first brought 

into use until the access, turning area and parking spaces 

(including car, motorcycle and cycle spaces) have been completed 

in accordance with the details shown on the approved plans. The 

areas shall be maintained for those purposes at all times 

thereafter. 

REASON: In the interests of highway safety. 
 
 
 
7. No part of the development shall be first brought into use, until 

the visibility splays shown on the approved plans have been 

provided with no obstruction to visibility at or above a height of 
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1.0m above the nearside carriageway level. The visibility splays 

shall be maintained free of obstruction at all times thereafter. 

REASON: In the interests of highway safety 
 
 
 
8. Prior to the first use of the medical centre hereby granted planning 

permission, full and complete details of parking and storage for 

bicycles and Powered Two-Wheeler transport shall have been 

submitted to and agreed in writing by the Local Planning 

Authority.  Such parking and storage shall be provided and made 

available for use in accordance with the approved details prior to 

the first use of the medical centre and remain available for that use 

at all times thereafter. 

REASON:  So as to ensure the development provides for appropriate and, 
where appropriate, secure parking and storage of bicycles and powered 
two wheelers, thereby providing a realistic choice of sustainable means of 
transport, in accordance with the Wiltshire Local Transport Plan 2011-
2026 Cycling and Powered Two-Wheeler Strategies. 
 
 
 
9. The access to the South Western portion of the site shown on the 

submitted plans as leading to fields behind the medical centre 

shall be used for agricultural purposes only and for no other 

purpose. 

REASON:  For the avoidance of doubt and so as to limit the harm to the 
Grade II* Listed Verne Leaze property and its historic setting. 
 
 
 
10. Unless an alternative timescale is agreed beforehand, prior to the 

first use of the medical centre hereby granted planning 

permission, the bus stop shall be laid out, any associated shelter 

and signage installed and shall be made available for use at all 

times thereafter. 

REASON:  In view of the location of the site on the edge of Calne town, so 
as to ensure the site remains accessible by a range of means of transport, 
not just the private car. 
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11. Prior to the first use of the medical centre hereby granted planning 

permission, the pedestrian link to Silver Street from the North-East 

corner of the application site shall be provided and made available 

for use thereafter. 

REASON:  In view of the location of the site on the edge of Calne town, so 
as to ensure the site remains optimally accessible by pedestrians. 
 
 
 
12. The use and operation of the new medical centre shall be carried 

out in complete accordance with the Travel Plan (prepared by 

Entran Environmental & Transportation, dated Jan 2020 and 

embedded as appendix B to the submitted Transport Statement).  

The programmed monitoring shall be made available to the Local 

Planning Authority on request, together with any changes to the 

plan arising from those results. 

REASON: In the interests of road safety and reducing vehicular traffic to 
the development which is situated in an edge of town location. 
 
 

 

External lighting, boundary treatments and residential amenity 
 
13. Other than that explicitly shown on drawing number 141-ESC-00-

ZZ-DR-E-2100 rev.P (External Lighting Layout), no external lighting 

shall be installed on site until plans showing the type of light 

appliance, the height and position of fitting, illumination levels and 

light spillage in accordance with the appropriate Environmental 

Zone standards set out by the Institute of Lighting Engineers in 

their publication "Guidance Notes for the Reduction of Obtrusive 

Light" (ILE, 2005)", have been submitted to and approved in 

writing by the Local Planning Authority.  The approved lighting 

shall be installed and shall be maintained in accordance with the 

approved details and no additional external lighting shall be 

installed.  

REASON: In the interests of the amenities of this sensitive area and to 
minimise unnecessary light spillage above and outside the development 
site. 
 
 
 
14. Prior to the first use of the medical centre building or its car park, 

and notwithstanding the general arrangement shown on drawing 
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number 1344-160 rev.A (Proposed Boundary Treatments and 

Details to Northern Boundary), full and complete details of the 

treatment to the Northern boundary to the site shall have been 

submitted to and agreed in writing by the Local Planning 

Authority.  In particular, those details shall include the provision of 

a wall or close boarded fence of a suitable type so as to mitigate 

noise and disturbance from activities in the car park to the nearest 

neighbours and full and complete details of the external lighting to 

be installed along the North-Eastern extremity of the car park.  The 

boundary treatment and external lighting shall be installed in 

accordance with the details so agreed prior to the first use of the 

medical centre and shall remain in that condition thereafter. 

REASON:  In light of incomplete submitted details of boundary treatments 
and external lighting, so as to ensure the amenities and living conditions 
to residents whose properties front Fynemore Gardens are protected 
against unacceptable impacts from the development, and in particular, 
activity expected within the car park. 
 
 
 
15. No fixed plant shall be installed at the site or on the building until 

full and complete details of the plant (including position, the 

specification, noise characteristics and attenuation measures) has 

been submitted to and agreed in writing by the Local Planning 

Authority.  The fixed plant shall be installed in accordance with the 

approved details and be subsequently maintained in that condition 

thereafter.  

REASON: So as to ensure any ventilation, extraction, air conditioning 
equipment or any other form of fixed plant is sited and designed so as to 
minimise impacts upon the living conditions of surrounding residents. 
 
 
 
Drainage 
 
16. The development shall be carried out using the surface and foul 

water disposal strategy set out within the submitted “Flood Risk 

Assessment & Drainage Strategy” (prepared by Matthew Keen and 

dated 14/01/20; reference 18-7502-FRA).  

REASON: The arrangements for the disposal of surface water from the 
development is required to be agreed with the Local Planning Authority 
before development commences in order that it is undertaken in an 
acceptable manner, to ensure that the development can be adequately 
drained. 
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Ecology 
 
17. The development hereby permitted shall be carried out in 

accordance with the conclusions and recommendations contained 

within the Ecological Report, dated 19th September 2020 (prepared 

by Environmental Gain Ltd, reference: eg17780.002).  The detailed 

mitigation measures set out in paragraph 6.25 to that report shall 

have been submitted to and agreed in writing by the Local 

Planning Authority prior to construction to slab level and 

development shall be carried out in accordance with the details 

subsequently agreed. 

REASON:  So as to ensure the development will result in a net increase in 
habitats for protected species so as to meet the requirements of adopted 
national and local planning policy. 
 
 
 
18. Prior to the commencement of development, and in 

accordance with the recommendations contained within the 

Ecological Report dated 19th September 2020 (prepared by 

Environmental Gain Ltd, reference: eg17780.0024), a Construction 

Environmental Management Plan (CEMP) shall have been 

submitted to and approved in writing by the Local Planning 

Authority.  Such a plan shall set out all measures to be undertaken 

so as to protect natural habitats from impacts during the 

construction phase of development.  The construction of the 

development shall be carried out in complete accordance with the 

details so agreed. 

REASON:  So as to ensure the construction phase of development will be 
undertaken in such a manner so as to minimise impacts upon the natural 
habitats identified on the site.  

 
 
 
19. Prior to the first occupation of the development hereby 

granted planning permission, an Ecological Management Plan of 

the habitat areas identified within the submitted Ecological Report  

dated 19th September 2020 (prepared by Environmental Gain Ltd, 

reference: eg17780.0024), shall have been  shall have been 

submitted to and approved in writing by the Local Planning 

Authority.  Such a plan shall set out a regime to be put in place so 

as to secure the in the long-term management of the ecological 

mitigation measures identified and the site as a habitat for 
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protected species.  The management of the site thereafter shall be 

carried out in accordance with the details so agreed. 

REASON:  So as to ensure that, in the long term, the identified ecological 
impacts from the development are successfully mitigated and that the 
development will continue to result in a net increase in habitats for 
protected species so as to meet the requirements of adopted national and 
local planning policy. 
 
 
 
Archaeology 
 
20. No development shall commence within the application site until:  

 

a) A written programme of archaeological investigation, which 

should include on-site work and off-site work such as the 

analysis, publishing and archiving of the results, has been 

submitted to and approved by the Local Planning Authority; 

and 

 

b) The approved programme of archaeological work has been 

carried out in accordance with the approved details.  

REASON:  To enable the recording of any matters of archaeological 
interest. 
 
 
 
Construction phase 
 
21. No development shall commence on site (including any works of 

demolition), until a Construction Method Statement, which shall 

include the following:   

 

a) the parking of vehicles of site operatives and visitors;  

b) loading and unloading of plant and materials;  

c) storage of plant and materials used in constructing the 

development;  

d) the erection and maintenance of security hoarding including 

decorative displays and facilities for public viewing, where 

appropriate;  

e) wheel washing facilities;  

f) measures to control the emission of dust and dirt during 

construction;  

g) a scheme for recycling/disposing of waste resulting from 

demolition and construction works; and 
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h) measures for the protection of the natural environment and 

existing trees on the site; 

i) hours of construction, including deliveries; 

has been submitted to, and approved in writing by, the Local 
Planning Authority. The approved Statement shall be complied 
with in full throughout the construction period. The development 
shall not be carried out otherwise than in accordance with the 
approved construction method statement. 
 

REASON: To minimise detrimental effects to the neighbouring amenities, 
the amenities of the area in general, detriment to the natural environment 
through the risks of pollution and dangers to highway safety, during the 
construction phase. 
 
 
 
Approved plans 
 
22. The development hereby permitted shall be carried out in 

accordance with the following approved plans: 

1344_010_C  Site Location Plan  
1344_020_A  Block Plan_Existing  
1344_110_X  Site Layout Plan_Proposed  
1344_160_A  BoundaryTreatments_Proposed_NorthernBoundary  
1344_205_B  Layout Plans_Proposed  
1344_210_C  Roof Layout Plan_Proposed  
1344_310_D  Elevations_Proposed  
1401_ESC_00_ZZ_DR_E

_2100_P2  
External Lighting Layout_Proposed  

1344_130_B  Site Layout Plan_Proposed_inc 
Sections/Dimensions  

 
Design and Access 
Statement  

West Hart Partnership  

Planning Statement  Rocke Associates  
 

Transport Statement1  Entran  
Transport Technical Note 1  Entran  
Heritage Assessment  Cotswold Archaeology  
Ecological Assessment  Engain  
Ecological Appraisal Update (June 
2020)  

Engain  

Arboricultural Assessment2  M F Holland  
Additional Arboricultural 
Assessment_New Path Link  

M F Holland  

Flood Risk Assessment / Drainage 
Strategy  

Complete Design 
Partnership  

Ground Investigation Report  GIP  
 

REASON:  For the avoidance of doubt and in the interests of proper 
planning. 
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INFORMATIVES: 
 

 The proposal includes alteration to the public highway, consent 

hereby granted shall not be construed as authority to carry out works 

on the highway. The applicant is advised that S278 Agreement will be 

required in order to provide the access proposals. 

 

 Any alterations to the approved plans, brought about by compliance 

with Building Regulations or any other reason must first be agreed in 

writing with the Local Planning Authority before commencement of 

work. 

 

 This permission does not permit the display of any advertisements 

which require consent under the Town and Country Planning 

(Control of Advertisements) (England) Regulations, 2007 or under 

any Regulation revoking and re-enacting or amending those 

Regulations, including any such advertisements shown on the 

submitted plans. 

 

 The applicant is requested to note that this permission does not 

affect any private property rights and therefore does not authorise 

the carrying out of any work on land outside their control. If such 

works are required it will be necessary for the applicant to obtain the 

landowners consent before such works commence.  If you intend 

carrying out works in the vicinity of the site boundary, you are also 

advised that it may be expedient to seek your own advice with regard 

to the requirements of the Party Wall Act 1996. 

 

 Tree roots are normally located in the first 600mm of soil. Roots that 

are exposed should be immediately wrapped or covered to prevent 

desiccation and to protect them from rapid temperature changes. 

Any wrapping should be removed prior to backfilling, which should 

take place as soon as possible. Roots smaller than 25mm diameter 

can”agricultural access” and tu be pruned back making a clean cut 

with a sharp tool. Roots occurring in clumps or over 25mm should be 

severed only following consultation with a qualified arboriculturist, 

as such roots might be essential to the tree's health and stability. 

Prior to backfilling retained roots should be surrounded with topsoil 

or uncompacted sharp sand (builders sand should not be used 

because of its high salt content, which is toxic to tree roots). 
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 The applicant is advised that the development hereby approved may 

represent chargeable development under the Community 

Infrastructure Levy Regulations 2010 (as amended) and Wiltshire 

Council's CIL Charging Schedule. If the development is determined 

to be liable for CIL, a Liability Notice will be issued notifying you of 

the amount of CIL payment due. If an Additional Information Form 

has not already been submitted, please submit it now so that we can 

determine the CIL liability. In addition, you may be able to claim 

exemption or relief, in which case, please submit the relevant form so 

that we can determine your eligibility. The CIL Commencement 

Notice and Assumption of Liability must be submitted to Wiltshire 

Council prior to commencement of development. Should 

development commence prior to the CIL Liability Notice being issued 

by the local planning authority, any CIL exemption or relief will not 

apply and full payment will be required in full and with immediate 

effect. Should you require further information or to download the CIL 

forms please refer to the Council's Website: 

www.wiltshire.gov.uk/planninganddevelopment/planningpolicy/com

munityinfrastructurelevy. 

 
30 19/06559/OUT - Golden Lands, Calne 

 
Members took a comfort break from 16:40pm – 16:45pm. 
 
Public Participation 
 
Andrew Bird, neighbouring resident, spoke in objection to the application. 
 
Leah Gingham, neighbouring resident, spoke in objection to the application. 
 
A statement in support of the application from Ben Pearce, agent on behalf of 
Land Development & Planning Consultants Ltd, was read out by a Democratic 
Services Officer. 
 
Councillor Glenis Ansell, on behalf of Calne Town Council, spoke in objection to 
the application. 
 
Victoria Davis, the Planning Officer, introduced the report which recommended 
that planning permission be granted, subject to conditions, for an outline 
application for the layout and redevelopment of a residential site including the 
demolition of the existing structures and erection of up to 3no. dwellings, 
including means of access, with all other matters reserved. 
 
Key issues highlighted included: principle of the development; and impact on 

highway safety. 
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Members of the Committee had the opportunity to ask technical questions to the 

officer. In response to a question from the Chairman, it was clarified that there 

were 7 properties, including the bungalow on the application site, on 

Beversbrook Lane. 

Members of the public, as detailed above, had the opportunity to address the 
Committee and speak on the application. 
 
Councillor Philip Whalley requested legal advice from Senior Solicitor Vicky 
Roberts, as he declared that he knew and worked with the agent for the 
applicant, who had presented a statement to the Committee. On discussion with 
the Senior Solicitor, Councillor Whalley confirmed he only knew the agent 
professionally from working on the Corsham Neighbourhood Plan and had no 
dealings or discussions regarding this application. It was confirmed that as it 
was a non-pecuniary interest, Councillor Whalley stated that he would 
participate in the debate and vote with an open mind. 
 
Local Unitary Member Councillor Tom Rounds spoke in objection to the 
application. The main points of focus were: access concerns in consideration of 
the single-track lane; impacts on existing occupants of Beversbrook Lane in 
respect of light, noise and traffic implications if approved; Core Policy’s 51 and 
57; and neighbours reportedly sighting bats in the immediate vicinity of the 
application site. 
 
Officers clarified that the Highway Engineers were satisfied with the highway 
safety issues. It was also established that although the presence of bats was 
mentioned in the report in respect of Core Policy 50, the area was not a special 
bat interest area and no further consultation was required with the Ecology 
Team. It was noted that this aspect was protected outside of the planning 
process in separate regulations such as the Wildlife and Countryside Act 1981 
and the Conservation of Habitats and Species Regulations 2017. Core Policy 
51 was reiterated as relating to landscape impacts when considering tranquillity 
and natural beauty as opposed to residential setting applications. Reference 
was made to Condition 5 and the Construction Method Statement which related 
to construction traffic and it was suggested that additional criteria such as time 
restrictions, and limitations to vehicle weights and sizes could be included. It 
was noted that as the lane was privately owned and not maintained at public 
expense, there was no ability for the planning authority to require a developer to 
cover the costs of any damage to the lane itself during construction.  
 
The Chairman, Councillor Tony Trotman, moved a motion to grant planning 
permission, in line with officer recommendations, subject to conditions. This 
motion was seconded by Councillor Peter Hutton. 
 
During the debate, members discussed the issues around access and the 
disadvantages of the site layout plan being labelled as for “illustrative 
purposes”, alongside the principle of the erection of up to 3no. dwellings in 
consideration of Core Policy 57. Officers reiterated that as this was an outline 
application then it was not as specific and exact as a full application which 
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would consider other such matters in the reserved matters stage; it 
demonstrated what could be a future plan for development. Members were 
reminded that if they were inclined to refuse the application against officer 
recommendations on access, then it would be contrary to the conclusions of the 
Highway Engineer. 
 
Members discussed the Construction Method Statement and emphasised that 
Condition 5 be bolstered with additional criteria as discussed above in respect 
to offloading sites, time restrictions and so forth. One member of the Committee 
suggested an amendment to the motion to grant permission, subject to 
conditions, but to delegate to the Development Area Manager to amend 
Condition 5 as mentioned above and discussed by Committee members, to 
which both Councillors Tony Trotman and Peter Hutton agreed and accepted. 
 
A vote was taken on the motion of approval. During the vote the Democratic 
Services Officer called upon each member who confirmed they had been able 
to hear, and where possible, see all relevant materials and indicated their vote 
in turn. 
 
The motion failed. 
 
A motion to refuse the application on the basis of not meeting Core Policy 57, in 
particular Sub-Sections 6, 7 and 11, was moved by Councillor Gavin Grant and 
seconded by Councillor Chuck Berry. 
 
Members debated the principle and reasons for refusal to which officers 
responded and reinforced advice that the application was outline only and the 
Sub-Sections quoted were broad, and sought clarification from Councillor Grant 
as to the specifics of the reasoning behind the motion of refusal. The Council’s 
officers reaffirmed their advice that in refusing planning permission and 
overturning the officer’s recommendation for approval on grounds that had been 
specifically considered and concluded as being acceptable by their own experts 
(particularly with regards to the adequacy of the access by the Council’s 
Highways Officer), may expose the Council to a difficult defence at any eventual 
appeal. For example, the Highways Officer would be unable to defend the 
highways reasons for refusal put forward, and this could result in an award of 
costs against the Council. Councillor Grant reiterated the main issues were: 
access and construction concerns; lack of clarity on the turning circle and 
increased residential vehicle volume; and impacts on neighbouring residents’ 
amenities.  
 
At the conclusion of the debate, a vote was taken on the motion of refusal. The 
Democratic Services Officer called upon each member who confirmed they had 
been able to hear, and where possible, see all relevant materials and indicated 
their vote in turn. 
 
Following which, it was: 
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Resolved  
 
That planning permission be REFUSED for the following reasons: 
 

1. The proposed development, by reason of its sitting along a quiet 

private lane and inappropriate quantum, constitutes overly 

intensive residential use of the existing plot, the symptoms of 

which result in a loss of amenity affecting the immediate 

neighbours.  The proposal fails to have regard for the site 

characteristics, specifically the lower density level of development 

along Beversbrook Lane. The proposal is therefore contrary to Core 

Policy 57(vi) & (vii) of the Wiltshire Core Strategy. 

 
2. The proposal would lead to an intensification in the vehicular use of 

the private lane which is likely to conflict with the current users of 

the lane and the amenity value it provides to existing residents. The 

narrowness of the lane, the increase in vehicle movements and the 

lack of adequate turning facility means the proposal is also likely to 

result in conflict with the existing vehicular and pedestrian access 

arrangements for neighbouring properties along the private lane 

and impact on highway safety. The proposal is therefore contrary to 

Core Policy 57(vi), (vii) & (xi) of the Wiltshire Core Strategy. 

 
31 Urgent Items 

 
There were no urgent items. 
 

 
(Duration of meeting:  3.00 - 6.17 pm) 

 
 

The Officer who has produced these minutes is Ellen Ghey of Democratic Services, 
direct line 01225 718259, e-mail ellen.ghey@wiltshire.gov.uk 

 
Press enquiries to Communications, direct line (01225) 713114/713115 
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WILTSHIRE COUNCIL AGENDA ITEM NO. 
 
NORTHERN AREA PLANNING COMMITTEE 
 
11 NOVEMBER 2020 
 

 
HIGHWAYS ACT SECTION 119 

 
THE WILTSHIRE PARISH OF CALNE WITHOUT BRIDLEWAY 89 (part), 89A AND 

89B DIVERSION ORDER AND DEFINITIVE MAP AND STATEMENT 
MODIFICATION ORDER 2019 

 

 
 
Purpose of Report 
 
1.  To:  
 

(i)  Consider the five duly made objections to the above Order. 
 

(ii) Recommend that Wiltshire Council (‘the Council’) exercises its power to 
abandon the Order. 

 
 NB A copy of the Order and plan is appended at APPENDIX 1 to this report 
 
Relevance to the Council’s Business Plan 
 
2. Working with the local community to provide a rights of way network which is fit 

for purpose, making Wiltshire an even better place to live, work and visit. 
 
Background 
 

3. The Council, as the local highway authority, has a statutory duty to maintain the 
record of public rights of way in Wiltshire (excluding the Borough of Swindon), to 
maintain the rights of way shown therein, and to assert and protect them for the 
use and enjoyment of the public.  These duties are not discretionary. 

 
4. In addition to these duties the Council also has a power to make Orders to alter 
 the rights of way network (though not for highways carrying a right for the public 
 to use mechanically propelled vehicles).  These Orders are known as public path 
 orders and they may create, extinguish or divert public rights of way.  The 
 Council accepts applications for these Orders and processes them alongside 
 work relating to its statutory duties. 
 
5. The law permits applications to be made in the interests of landowners though it 

is clear that criteria laid out in the relevant legislation being Section 119 of the 
Highways Act 1980 must be met before any Order can be made or confirmed.  
The Council has a power to confirm public path orders but only where there are 
no outstanding objections. 
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6. An Order was advertised between 9 January and 7 February 2020 in the local 
newspaper, on site and by notice to interested parties.  Five objections and no 
representations in support were received.  See APPENDIX 2.  The application 
was made by the Landowner in May 2018.   The Council’s Northern Area 
Planning Committee took a decision to make the Order at its meeting on 
6 November 2019 - see APPENDIX 3 and 
https://cms.wiltshire.gov.uk/ieListDocuments.aspx?CId=147&MId=12286&Ver=4 

  
7. Copies of the objections were forwarded to the applicant for comment and on 

28 February 2020 a response to the objections was sent to the Council.  The 
case officer circulated a copy of this response to the objectors with the invitation 
for them to withdraw their objections.  No objector withdrew their objection and 
one objector submitted a rebuttal to the applicant’s response.  The applicant’s 
response to the objections and associated correspondence is appended at 
APPENDIX 4. 

 
8. Now that the Order has been made, it falls to members of the committee to 

consider these objections and the effect of the Order in light of the legal tests 
contained in Section 119(6) of the Highways Act 1980.  It is also noted that an 
additional consideration relates to part of the objection made by the Open 
Spaces Society and relates to Section 119(3). 

  
Main Considerations for the Council 
  
9. Section 119(3) of the Highways Act 1980 states: 
 
 “Where it appears to the Council that work requires to be done to bring the new 
 site of the footpath, bridleway or restricted byway into a fit condition for use by 
 the public, the council shall – 
 (a) specify a date under subsection (1)(a) above, and 
 (b) provide that so much of the order as extinguishes (in accordance with 
 subsection (1)(b) above) a public right of way is not to come into force until the 
 local highway authority for the new path or way certify that the work has been 
 carried out.” 
  
10. Section 119(6) of the Highways Act 1980 states: 
 
 “The Secretary of State shall not confirm a public path diversion order, and a 
 Council shall not confirm such an Order as an unopposed Order, unless he or, 
 as the case may be, they are satisfied that the diversion to be effected by it is 
 expedient as  mentioned in Sub-section (1) above and further that the path or 
 way will not be substantially less convenient to the public in consequence of the 
 diversion and that it  is expedient to confirm the Order having regard to the effect 
 which: 
 
 (a) the diversion would have on public enjoyment of the path or way as a 
  whole; 
 
 (b) the coming into operation of the Order would have as respects other land 
  served by the existing public right of way; and 
 
 (c) any new public right of way created by the Order would have as respects 
  the land over which the right is so created and any land held with it.” 
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 Section 119 in its entirety can be found at pages 3 to 5, Appendix 3. 
 
11. The Council must also have regard to the  Council’s Rights of Way 
 Improvement Plan (ROWIP) - the current plan is entitled Wiltshire Countryside 
 Access Improvement Plan 2015 – 2025 – Rights of Way Improvement Plan 2.    
 
12. The Council must also have regard to the needs of agriculture, forestry and the 
 conservation of biodiversity. 
 
13. The main points of objection raised by the five objectors can be summarised as 

follows: 
 

(i) M Haley   
 

 The gates on the existing route are unauthorised obstructions. 

 Misleading signage has been erected to direct users to the permissive 
route (photographs included). 

 Numerous requests to the Council have failed to get the bridge 
replaced. 

 The Council has not received complaints relating to the condition of 
the route south of the bridge which is, at the applicant’s admission, 
virtually impassable and slippery for only 6 weeks of the year, making 
it passable for 46.  

 The definitive route is of antiquity and pleasure can be derived from 
using a route which has history, purpose and direction. 

 The interests of the public outweigh those of the landowner, as the 
lane has existed for centuries and is of great historical value. 

 
(ii) K Ashbrook, Open Spaces Society 

 

 The Order does not comply with Section 119 of the Highways Act 
1980. 

 The diversion is substantially less convenient to the public and is 
circuitous and artificial. 

 The change in direction would have an adverse effect on their 
enjoyment of the path. 

 For walkers the diversion duplicates CALW41 on the south side of the 
river and other paths provide a shorter route for walkers. 

 The Order is defective in that Article 1 does not prevent the existing 
way from being stopped up before the replacement is created.  It also 
fails to specify the form of junction with the existing footpaths, i.e. 
gates or gaps in accordance with BS5709. 

 
(iii) Wiltshire Bridleways Association 

 

 Wiltshire Council has not provided a bridge of the correct standard for 
equine use. 

 There is no signage to indicate the definitive route only arrows to the 
permissive route. 

 Gate is difficult to open.   

 The definitive line is obstructed by parked cars. 
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 People preferring the new route have cited the bridge and parked cars 
as reasons for preferring the new route. 

 The Mill House has historic value and is listed by Historic England for 
its special architectural or historic interest. 

 Much pleasure is derived from the clearly historic aspect of the route 
which should not be lost. 

 
(iv) B Riley 

 

 The original direct road is an integral part of the ancient local road 
network, it should not be lost. 

 Nor should the views of the Grade 2 listed mill buildings. 

 His enjoyment would be lost if diverted. 

 The existing route has a sense of purpose and users have the 
knowledge that they are following in the tracks of countless 
generations past. 

 The proposed diversion is substantially less convenient, is more than 
twice as long and has multiple changes in direction.  It has no 
purpose. 

 The diversion would mean a total loss of view of the listed outbuilding 
and potentially the Mill House if the owner decides to screen it. 

 Privacy arguments are spurious as the house has frontage onto a 
public road. 

 Public interests substantially outweigh those of the landowner. 

 The Order fails to fully comply with the statutory tests of Section 119. 
 
(v) J Higgs 
 

 Statutory tests do not appear to be met. 

 The diversion is less enjoyable, as the existing passes an attractive 
listed Mill House aside the River Marden. 

 The proposed route is a longer, contrived detour given its sharp bends 
and deviance from the Mill House. 

 The historic route is shorter and straighter and makes efficient use of 
the terrain to assist, rather than inconvenience public use. 

 Horse riders may enjoy a longer route but it should not be to the 
detriment of other types of public use. 

  
14. Section 119(6) – Convenience of the new path 
 
 It is important to compare the convenience of the existing route and the new 

route (the test for confirmation being that the new one must not be substantially 
less convenient to the public) as if the existing route was open and available with 
no obstructions, with a suitable bridle bridge and appropriately maintained 
surface.  Paragraph 29 of the Planning Inspectorate’s Advice note no. 9 states: 

 
 “Conversely, a proposed diversion may give greater public enjoyment but be 

substantially less convenient (perhaps because the diverted route would be less 
accessible or longer than the existing path/way, for example).  In such 
circumstances, the diversion order should not be confirmed, since a diversion 
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order cannot be confirmed under s.119(6) if the path or way will be substantially 
less convenient to the public in consequence of the diversion.” 

 
15. The effect of the diversion is to more than double the length of the existing path 

proposed to be extinguished. The new path also includes four changes in 
direction compared to the existing path which leads in a straight line. The 
northern termination point also presents a significant deviation from the line of 
travel affecting convenience. 

 
16. When considering convenience, matters relating to enjoyment of the route 

should not be included.  Convenience is to be given its ordinary meaning and 
accordingly officers cannot see that increasing the length by more than double 
and introducing a number of turns and bends can be anything other than 
substantially less convenient for users.  The new path has a reduced gradient as 
a result of the extra length (though has a steeper section near the bridge) but 
this is unlikely to outweigh the considerable inconvenience of having to go 
further, change pace or break cadence and turn.  Objectors have also identified 
that this is an issue for them, diminishing both the convenience and their 
enjoyment. 

 
17. In its objection, the Open Spaces Society objects to the exclusion of the form of 

junction with footpaths where they join the proposed new route (one on the 
junction with CALW43 and CALW40, one on the junction with CALW40 and one 
on the junction with the new route and the u/c road).  Although these stiles do 
not impact on the convenience of the proposed new route, they do impact on the 
convenience of using the adjoining footpaths.  Section 119 contains no provision 
relating to the effect on adjoining public rights of way though in considering any 
subsequent applications for these stiles under Section 147 of the Highways Act 
1980 (to control the ingress or egress of animals) the Council would be bound to 
consider its duty to form the least restrictive option in line with its Equality Act 
2010 duty. 

   
18. Section 119(6) – Effect on public enjoyment of the path or way as a whole 
 
 This is a more subjective test to consider.  It is noted that objectors consider their 

enjoyment would be diminished by losing the historic nature of the route, its 
natural course and direction and of it being artificial.  It is possible that horse 
riders enjoy a longer route if it keeps them away from the roads for a little longer 
but equally they too are affected by the loss of historic nature and enjoyment. 

 
19. Officers visited the site on 19 October 2020 and noted that a considerable 

amount of tree and shrub cover had been reduced allowing an improved distant 
view of the sides of the listed outbuilding and The Mill House from the proposed 
new route compared with last year.  Although this demonstrates that wider 
pleasant views can be made available, those views remain subject to seasonal 
growth and land management by owners in the future. 

 
20. Section 119(6) – Effect on land served by the existing right of way 
 
 It is considered that there is no risk of compensation arising from the 

extinguishment of the existing route.   
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21. Section 119(6) – Effect on land served by the new right of way 
 
 It is considered that there is no risk of compensation arising from the creation of 

the new route.   
 
22. Consideration of the Rights of Way Improvement Plan 
 
 The Council’s rights of way improvement plan is entitled Countryside Access 

Improvement Plan 2015 – 2025.  The plan outlines the Council’s duties and 
policy with respect to rights of way (policy 4), bridges (policy 6) and structures on 
rights of way (policy 7.2.2) but contains no policies related to the proposed 
diversion.  The condition and availability of the bridleways CALW89, 89A and 
89B, as a whole, falls short of the Council’s policies.  Fulfillment of the policies 
for an extensive rural network remains challenging with current resource 
provisions but remains a framework in which the Council should work.  Priority is 
given to wholly obstructed and unavailable rights of way and CALW89, 89A and 
89B are open and available, albeit with temporary limitations to access. 

 
23. Regard to the needs of agriculture, forestry and conservation of 

biodiversity 
 
 The land has been acquired for the development of the proposed route which 

has been approved through the usual planning processes.  No concerns were 
raised then or have been now. 

 
24. Consideration of the Open Spaces Society Objection to the validity of the 

Order Section 119(3) 
 
 It is considered that paragraph 1 of the Order (Appendix 1) causes the existing 

route to be extinguished only after the certification of the new route (described in 
Part 2 of the Schedule) as a highway maintainable at public expense.   

 
25. It is agreed that the three new stiles erected on the adjoining footpaths are the 

result of the creation of the proposed new path but considered that they should 
not be included in the diversion order as they do not impact upon the route being 
diverted. These could potentially be authorised under Section 147 of the 
Highways Act 1980 for the purposes of stock control as the fields are used for 
grazing cattle.  Officers consider it doubtful that a stile would be authorised but it 
is possible that a gate would be.  Stock control is an important feature of the new 
route as its creation has altered land management making it necessary to 
separate the new route from the cattle (or any other stock) that now graze the 
adjacent field. 

 
Overview and Scrutiny Engagement 

 

26.     Overview and scrutiny engagement is not required in this case.  

  
Safeguarding Considerations 
 
27.   There are no relevant safeguarding considerations associated with the refusal to 

make this Order additional to matters relating to the landowners’ interest.  
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Public Health Implications 
 
28. There are no identified public health implications which arise from the 

confirmation of this Order. 
 
Corporate Procurement Implications 
 
29. There are no additional procurement implications associated with this 
 recommendation. 
 
Environmental and Climate Change Impact of the Proposal 
 
30. There are no environmental or climate change considerations associated with 

the confirmation of this Order. 
 
Equalities Impact of the Proposal 
 
31.  The inconvenience of covering additional distance may be disadvantageous to 

some users while a lesser gradient may be advantageous to others.  However, 
the route as a whole is rural in nature and any access for users who are less 
mobile is likely to be restricted by the wider nature and limitations of the route or 
network as a whole.  The Council’s duties under the Equality Act 2010 are 
further examined in Appendix 3.1 at paragraphs 3.4 – 3.6 and 12.0 – 12.1. 

 
Risk Assessment 
 
32.  In the event that the Order is not made, the Council will need to consider 

prioritisation of maintenance works relating to the existing route to minimise risks 
to users.  This is a statutory duty for the Council for which budgetary provision 
has been made.  The financial and legal risks to the Council where an Order is 
not, or is, made are outlined in the “Financial Implications” and “Legal 
Implications” sections below.   

 
Financial Implications 
 
33.  The Local Authorities (Recovery of Costs for Public Path Orders) Regulations 

1993 (SI 1993/407) amended by Regulation 3 of the Local Authorities (Charges 
for Overseas Assistance and Public Path Orders) Regulations 1996 (SI 
1996/1978), permits authorities to recover costs from the applicant in relation to 
the making of public path orders, including those made under Section 119 of the 
Highways Act 1980.  The applicant has agreed in writing to meet the actual costs 
to the Council in processing this application where an Order is made though the 
Council’s costs relating to any Order being determined by the Planning 
Inspectorate on behalf of the Secretary of State may not be reclaimed from the 
applicant.  Where an application for an Order is refused no costs are payable by 
the applicant.  In this instance, where an Order is made and confirmed the cost 
to the applicant will be £1,875 plus the cost of any associated works incurred by 
the Council.  The applicant has agreed to this. 

 
34. In the event that an Order is made there will be financial implications related to 

the confirmation of that Order.  By reason of the objections the Council has no 
power to confirm this Order, which, if confirmation is supported by the Council, 
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must be forwarded to the Secretary of State for Environment, Food and Rural 
Affairs (SoSEFRA) through the Planning Inspectorate for determination. 

 
35. SoSEFRA will determine the Order through the offices of the Planning 

Inspectorate who may determine the Order by way of written representations, a 
public hearing or a public inquiry.  In the event that a hearing is held costs are 
likely to be in the region of £500 but if an inquiry is held they would rise to 
approximately £5,000 (for a two day inquiry).  Officers consider it likely that an 
inquiry would be held in this instance. 

 
36. A judicial review of the Council’s decision from any party may have financial 

implications.  These are covered below. 
 
Legal Implications 
 
37.  Any decision of the Council is open to a legal challenge by way of an application 

for judicial review in the High Court.  Permission to bring an application for 
judicial review must first be sought from the court.  The application may be made 
by any aggrieved party and may arise from a failure to support the confirmation 
of the Order, the support of the confirmation of the Order or any other perceived 
failing in the Council’s process or interpretation of the law. 

 
38. If the court grants permission for a party to bring the application, it will be heard 

in the High Court.  If the Council does not successfully defend its case it will be 
potentially liable to pay the costs of the applicant plus bearing its own costs.  If 
the Council is successful with its defence it will seek an Order for its costs to be 
paid by the unsuccessful party.  A further appeal to the Court of Appeal may be 
made by either party. 

 
39. The costs of losing a case in the High Court is likely to be in the in the region of 

£40,000 and the costs of losing a case in the Court of Appeal is likely to be in the 
region of £45,000. 

 
Options Considered 
 
40. (i) To abandon the Order. 
 

(iii) To support the confirmation of the Order and to send it to SoSEFRA for 
determination. If the committee takes the decision to support the 
confirmation of the order and send it to the SoSEFRA it must also give 
detailed reasons for its decision to support the confirmation of the Order.  
If a public inquiry is held, it is likely that the Chair of the committee may be 
required to give evidence at the public inquiry.  

  

Reason for Proposal 
 
41. In reaching its decision the committee must consider the statements of the 

objectors and the facts of the case.  It must decide whether it considers that the 
new route is substantially less convenient and whether the negative impact on 
the public use and enjoyment caused by the loss of the historic route and views 
of the listed buildings outweighs the landowner’s interest in diverting the route.  It 
must consider the legal tests; whether it is expedient to confirm the diversion in 
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light of the tests contained within Section 119(6)(a – c) but may also take into 
account the test in Section 119(1). 

 
42. The Planning Inspectorate’s non statutory Advice Note no. 9 (which is a basic 

guide to rather than an authoritative interpretation of the law and therefore has 
no legal force) at paragraphs 28 and 29 considers the following: 

 
 “28. It is possible that a proposed diversion may be as convenient as the existing 

path but less enjoyable, perhaps because it is less scenic.  In this event, the view 
in Young [R on the application of Young V SSEFRA [20020] EWHC 844] was 
that the decision maker would have to balance the interests of the applicant for 
the order against those of the public to determine whether it was expedient to 
confirm the order. 

 
 29. Conversely, a proposed diversion may give greater public enjoyment but be 

substantially less convenient (perhaps because the diverted route would be less 
accessible or longer than the existing path/way, for example).  In such 
circumstances, the diversion order should not be confirmed, since a diversion 
order cannot be confirmed under s.119(6) if the path or way will be substantially 
less convenient to the public in consequence of the diversion.” 

 
43. However, in a recent High Court case [2020] EWHC 1085 (Admin) Open Spaces 

Society v SoSEFRA Lieven J further considers the scope of any balancing test at 
the confirmation stage that can be considered and at paragraph 49 of the 
judgement Lieven J considers that PINS Advice note number 9 is over reliant on 
the judgement in the Young case (which addressed the matter of expediency as 
a separate test), and that the benefit to the landowner (Section 119(1) Highways 
Act 1980) may also be re-introduced into the weighing of the consideration of 
expediency when Section 119 (6)(a – c) are taken into account. 

 
44. However, the Appellant in that case, the Open Spaces Society (a statutory 

objector to this Order) has just been granted leave to appeal.  A Court of Appeal 
date has not yet been set but once the case is heard and decided it is expected 
that it will provide further clarity for this area of law. 

 
45. Notwithstanding this appeal, it is clear from the law as it currently stands at this 

time that the committee is entitled to consider the benefits to the landowner of 
the diversion and weigh them against the loss to the public of enjoyment of use 
of the way as a whole, and other effects on affected land.   

 
46. Officers consider that the objectors consistently highlight the concerns raised by 

officers in the first report to committee in November 2019 and that the additional 
length and lack of convenience (Section 119(6)), purpose and direction offered 
by the proposed new route (Section 119(6) and (6)(a)), the loss of historical 
context and enjoyment (Section 119(6)(a)) and the less convenient termination 
point at the northern end (Section 119(2)) cannot be outweighed by the interests 
of the landowner.  Officers further re-iterate the point that all considerations must 
be made as if the existing route were open and fully available to users. 

 
47. The applicant has been collecting data on users of the path for several years and 

the latest figures reveal that significantly more people use the permissive route 
than the existing definitive line.  However, it must be considered that this is 
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against the background of a definitive line that has a narrow bridge on it, two 
unauthorised gates, obstructions from parked cars and the fact that signage 
directs users to the permissive route.  The figures for the period January 2020 to 
7 October 2020 are appended at APPENDIX 5. 

 
Proposal 
 

48. That the Wiltshire Council Parish of Calne Without Bridleway 89 (part), 89A and 
89B Diversion Order and Definitive Map and Statement Modification Order 2019 
is abandoned and revoked. 

 
 

 
 
Jessica Gibbons 
Director Communities and Neighbourhood Services  
 
Report Author: 
Sally Madgwick 
Definitive Map and Highway Records Manager, Communities and Neighbourhood 
 

 
The following unpublished documents have been relied on in the preparation of 
this Report: 
 
 None 
 

Appendices: 
 
Appendix 1  Order 
Appendix 2  Objections to the Order 
Appendix 3  Decision report 
Appendix 3.1.A Applicants’ reasons for diversion 
Appendix 3.1.B Consultation response from Wiltshire Bridleways Association 
Appendix 3.1.C Consultation response from the British Horse Society 
Appendix 3.1.D Applicants’ response to objections received at consultation stage 
Appendix 3.1.E Unsolicited correspondence 
Appendix 3.1.F Reference plan 
Appendix 3.1.G Late correspondence 
Appendix 3.2  Inspector’s decision Purton 104 
Appendix 4  Response to objections 
Appendix 5  2020 data of use 
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WILTSHIRE COUNCIL AGENDA ITEM NO. 
 
NORTHERN AREA PLANNING COMMITTEE 
 
 

 
HIGHWAYS ACT S.119 

 
APPLICATION TO DIVERT PUBLIC BRIDLEWAYS CALNE WITHOUT 89 (PART), 

89A AND 89B AT THE MILL HOUSE, CALSTONE WELLINGTON 
 
 

 
 
Purpose of Report 
 
1.  To:  
 

(i)  Consider an application for an Order to divert lengths of public bridleways 
at The Mill House, Calstone Wellington, Calne. 

 
(ii) Recommend that Wiltshire Council refuses the application for an Order to 

divert lengths of public bridleways at The Mill House, Calstone Wellington, 
Calne. 

 
 The officers’ report and appendices are appended at Appendix 1.  

Appendix 1.F is a plan showing the existing route and the proposed 
change and is provided for reference purposes. 

 
Relevance to the Council’s Business Plan 
 
2. Working with the local community to provide a rights of way network which is fit 

for purpose, making Wiltshire an even better place to live, work and visit. 
 
Background 
 

3. Wiltshire Council has statutory duties to maintain the record of public rights 
 of way in Wiltshire (excluding the Borough of Swindon), to maintain the rights of 
 way shown therein, and to assert and protect them for the use and enjoyment of 
 the public.  These duties are not discretionary. 
 
4. In addition to these duties the Council also has a power to make Orders to alter 
 the rights of way network (though not for highways carrying a right for the public 
 to use mechanically propelled vehicles).  These Orders are known as public path 
 Orders and they may create, extinguish or divert public rights of way.  Wiltshire 
 Council accepts applications for these Orders and processes them amongst 
 work relating to its statutory duties. 
 
5. The law permits applications to be made in the interests of landowners though is 
 clear that criteria laid out in the legislation must be met before any Order can 
 be made or confirmed.   
 

APPENDIX 3 2019 Report
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6. Applications for public path orders may be made under a variety of sections of 
 the Highways Act 1980.  Section 119 allows for the diversion of public paths 
 where the existing route would be extinguished but a new route provided in its 
 place.  The new route must meet a number of tests or considerations largely 
 reliant on comparison with the existing route and the effect of the loss of the 
 existing and the creation of the new. 
 
7. This comparison cannot take account of obstructions on the existing route or of 
 any lack of maintenance. The comparisons must be made as if the existing 
 route were open and available for the public and in a condition suitable for the 
 local traffic of the area. 
 
8. In May 2018 Wiltshire Council received an application for an Order under 

Section 119 from the owners of land at The Mill House, Calstone Wellington to 
divert a length of public bridleway leading over a bridge over the River Marden 
and past their house to a new route over land owned by them but situated up to 
approximately 100 metres to the west of the house.  The new route also requires 
a bridged crossing of the River Marden. 

 
9. The new route has already been constructed and is available for the public to 

use as a permissive path.  The applicant has collected data relating to use of 
both the existing route and the permissive route and it is clear from their data 
that the permissive route is popular. It is especially well used by horse riders but 
also by walkers and cyclists.  The data shows that largely the public choose to 
use the new route instead of the existing route but the data cannot take account 
of the fact that the existing route currently has a narrow bridge, overhanging tree 
growth, other uncleared vegetation, a neglected and in places poor surface, two 
gates which are unauthorised highway obstructions and at times has parked 
vehicles on it.  All of which are factors that will have affected the choice of users 
but which must be disregarded for the purposes of comparison for Section 119.  
Although the Council has a duty to rectify the problems on this route and acting 
on complaints from local riders around 2003 had identified an alternative bridge 
to install, it has been unable to agree a solution to the problems without resorting 
to enforcement action, which it is always reluctant to do. 

 
10. A number of responses from users of the permissive route are included at 

Appendices 1.E and 1.G and have been categorised at 7.2 page 31 of the 
officers’ report (Appendix 1).  It is clear that respondents have included the 
narrow bridge, poor  drainage and matters such as dogs and parked cars as all 
or part of the reasons for their preference for using the permissive route. 

 
11. The existing route is a former road and as late as the 1960s was used by 
 vehicles.  Letters dating from this time from both Rural District Council and 
 Parish Council support this.  The bridge over the River Marden is a bridge 
 maintainable  at public expense number R.7/98.  However, in 1968, the bridge 
 then in place had suffered such flood damage as to be unrepairable and it was 
 temporarily closed and then demolished by Wiltshire Council later that year. 
 
12. A temporary footbridge was put up in its place and replaced over the years with 
 similarly narrow temporary bridges.  Wider and more suitable replacement 
 bridges have been scheduled at various times (including as late as 2004) but 
 works have, for a variety of reasons, not happened.   It should be noted that the 
 bridge on the proposed diversion route does not currently meet the construction 
 standards that Wiltshire Council would require before accepting the route as a 
 publicly maintainable highway (and hence bring effect to any Order). 
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13. The public vehicular right (for both mechanically propelled vehicles and horse 
 drawn ones) over the route of the former road between Manor Farm and road 
 u/c7008 was extinguished in 2007 and the remaining rights recorded as 
 bridleways Calne Without 89, 89A and 89B (CALW89, CALW89A and 
 CALW89B).   
 
14. The public right now exists for the public on foot, riding or leading a horse, on a 
 bicycle or with cattle. 
 
Main Considerations for the Council 
 
15. The legal tests that must be applied by Wiltshire Council in considering whether 

or not an Order should be confirmed are contained within Section 119 (1) and (2) 
of the Highways Act 1980.  The Council is entitled to further consider the tests 
for confirmation contained within Section 119(6) at this stage.   In the event that 
an Order is made under Section 119 the Council must further consider the tests 
contained within Section 119(6) of the 1980 Act.  This matter would therefore 
return to this area planning committee to reconsider.  However, this requirement 
to consider Section 119(6) at the confirmation stage does not preclude the 
Council from considering it at the Order making stage. 

 
16. In the Court of Appeal Hargrave v Stroud DC1, at para.15 Schieman L.J. stated 
 that:  
 
 “On the face of the subsection therefore the authority has discretion as to 
 whether or not to make an order.  I do not consider that the mere fact that it is 
 expedient in the interests of the owner that the line of the path should be diverted 
 means that Parliament has imposed on the authority a duty to make such an 
 order once it is satisfied that this condition precedent has been fulfilled.” 
 
17. Subsection (6) (see paragraph 21 of this report) sets out factors which are to be 
 taken into account at the confirmation stage.  In Hargrave v Stroud (above), at 
 para. 17 Schieman  L.J. held that: 
 
 “…the authority faced with an application to make a footpath diversion order is at 
 liberty to refuse to do so. In considering what to do the Council is, in my 
 judgment…entitled to take  into account the matters set out in s.119(6). It would 
 be ridiculous for the Council to be forced to put  under way the whole machinery 
 necessary to secure a footpath diversion order where it was manifest that at the 
 end of the day the order would not be confirmed.” 
 
18. Section 119(1) of the Highways Act 1980 states that: 
 
 “Where it appears to a Council as respects a footpath, bridleway or restricted 
 byway in their area (other than one that is a trunk road or a special road) that in 
 the interests of the owner, lessee or occupier of land crossed by the path or way 
 or of the public, it is expedient that the line of the path or way, or part of that 
 line, should be diverted (whether on to land of the same or of another owner, 
 lessee or occupier), the Council may, subject to subsection (2) below, by order 
 made by them and submitted to and confirmed by the Secretary of State, or 

                                                           
1 R(on the application of Hargrave and another) v Stroud DC [2002] EWCA Civ 1281 
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 confirmed as an unopposed order: 
 

(a) create, as from such date as may be specified in the order, any such new 
footpath, bridleway or restricted byway as appears to the council requisite 
for effecting the diversion, and 

 
 

(b) extinguish, as from such date as may be [specified in the order or 
determined] in accordance with the provisions of subsection (3) below, the 
public  right of way over so much of the path or way as appears to the 
Council requisite as aforesaid.   

 
 An order under this section is referred to in this Act as a ‘public path diversion 
 order’. 
 
19. Section 119(2) of the Highways Act 1980 states: 
 
 “A public path diversion order shall not alter a point of termination of the path or 
 way: 
 (a) if that point is not on a highway; or 
 (b) (where it is on a highway) otherwise than to another point which is on the 
  same highway, or a highway connected with it, and which is substantially 
  as convenient to the public”.  
 
20. Section 119(3) of the Highways Act 1980 states: 
 
 “Where it appears to the Council that work requires to be done to bring the new 
 site of the footpath, bridleway or restricted byway into a fit condition for use by 
 the public, the council shall – 
 (a) specify a date under subsection (1)(a) above, and 
 (b) provide that so much of the order as extinguishes (in accordance with 
 subsection (1)(b) above) a public right of way is not to come into force until the 
 local highway authority for the new path or way certify that the work has been 
 carried out. 
  
21. Section 119(6) of the Highways Act 1980 states: 
 
 “The Secretary of State shall not confirm a public path diversion order, and a 
 Council shall not confirm such an Order as an unopposed Order, unless he or, 
 as the case may be, they are satisfied that the diversion to be effected by it is 
 expedient as  mentioned in Sub-section (1) above and further that the path or 
 way will not be substantially less convenient to the public in consequence of the 
 diversion and that it  is expedient to confirm the Order having regard to the effect 
 which: 
 
 (a) the diversion would have on public enjoyment of the path or way as a 
  whole; 
 
 (b) the coming into operation of the Order would have as respects other land 
  served  by the existing public right of way; and 
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 (c) any new public right of way created by the Order would have as respects 
  the land over which the right is so created and any land held with it. 
   
22. The Council must also have regard to the Wiltshire Council Rights of Way 
 Improvement Plan (ROWIP) - the current plan is entitled Wiltshire Countryside 
 Access Improvement Plan 2015 – 2025 – Rights of Way Improvement Plan 2.    
 
23. The Council must also have regard to the needs of agriculture, forestry and the 
 conservation of biodiversity. 
 
24. The officers’ report and appendices containing all details of the case are 
 appended at Appendix 1.   The following paragraphs 25 to 37 summarise the 
 view contained within the report. 
  
25. S.119(1) – The landowner’s interest 
 
  The applicants are the landowners.  It is agreed that the diversion of the right of 

way leading in front of the house and outbuilding to the field edge route would 
enable the landowners to securely fence and/or gate their property and to further 
screen it with trees or other planting.  The diversion would therefore be in their 
interest. 

 
26. S.119(2) – Location and convenience of termination points 
 
 The termination point of the route south of the River Marden is unaffected.  The 

termination point of the route north of The Mill House is affected.  The current 
route joins road u/c 7008 as a straight line continuation of the highway.  The 
proposed route involves an approximately 90 degree turn from or onto the road 
as a ‘T junction’ shared with a footpath.  The u/c road continues south towards 
the Mill House and the diversion of the bridleway would leave a cul-de-sac length 
of that highway.  The termination point is not considered to be substantially as 
convenient. 

 
27. S.119(6) – Convenience of the new path 
 
 It is important to compare the convenience of the two routes (the test being that 

the new one must not be substantially less convenient to the public) as if the 
existing route was open and available with no obstructions and a suitable bridge 
and maintained surface.  The Planning Inspectorate’s Advice note no. 9 at 
paragraph 29 states: 

 
 Conversely, a proposed diversion may give greater public enjoyment but be 

substantially less convenient (perhaps because the diverted route would be less 
accessible or longer than the existing path/way, for example).  In such 
circumstances, the diversion order should not be confirmed, since a diversion 
order cannot be confirmed under s.119(6) if the path or way will be substantially 
less convenient to the public in consequence of the diversion.” 

 
28. The effect of the diversion is to more than double the length of the existing path 

proposed to be extinguished (see Appendix 1 para. 9.24).  The new path also 
includes four changes in direction compared to the existing path which leads in a 
straight line.   
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29. When considering convenience matters relating to enjoyment of the route should 
not be included.  Convenience is to be given its ordinary meaning and 
accordingly officers cannot see that increasing the length by more than double 
and introducing a number of turns and bends can be anything other than 
substantially less convenient.  The new path has a reduced gradient as a result 
of the extra length (though has a steeper section near the bridge) but this is 
unlikely to outweigh the considerable inconvenience of having to go further, 
change pace or break cadence and turn. 

   
30. S.119(6) – Effect on public enjoyment of the path or way as a whole 
 
 Correspondence received by the Council is divided on this point.  It is clear that 

while many people enjoy the new route, they have incorrectly made the 
comparison with the existing route; inter alia they have highlighted the narrow 
bridge and unmaintained surface as factors affecting their choice of route. Other 
respondents have indicated that they value the historical nature of the route and 
that forms part of their enjoyment.  Both the Mill House and the outbuilding on 
the opposite side of the highway are listed buildings and the route itself is 
undoubtedly historic. 

 
31. Some users have made it clear that they do not enjoy passing so close to the Mill 

House as they feel uncomfortable doing so.  It is not unusual to pass roadside 
houses but the proximity of users to the windows does exacerbate feelings of 
intrusion for users of the path in addition to the concerns of the residents. 

 
32. Where the effect on the use and enjoyment is not clear, the expediency of the 

confirmation of an Order may be balanced against the interests of the owner. 
 
33. In a 2011/2012 case at Purton a diversion Order was made and supported by 

Wiltshire Council.  It had 39 objections and 83 representations in support when 
the matter was considered by an Inspector appointed by the Secretary of State 
for the Environment, Food and Rural Affairs at a public inquiry.  Despite the 
Council’s support for the diversion the Inspector refused to confirm the Order 
finding that the loss of the historic route had a detrimental effect on the public 
use and enjoyment of the route as a whole.  He also found that the making of the 
Order itself was not in the interest of the public though was in the interest of the 
landowner. The case had several similar circumstances to those at Calstone 
Wellington, especially relating to the partially obstructed and poorly maintained 
nature of the existing route and members’ attention is accordingly drawn to it.  A 
copy of the Inspector’s decision is appended here at Appendix 2. 

 
34. S.119(6) – Effect on land served by the existing right of way 
 
 It is considered that there is no risk of compensation arising from the 

extinguishment of the existing route.   
 
35. S.119(6) – Effect on land served by the new right of way 
 
 It is considered that there is no risk of compensation arising from the creation of 

the new route.   
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36.  Consideration of the Rights of Way Improvement Plan 
 
 Wiltshire Council’s rights of way improvement plan is entitled Countryside 

Access Improvement Plan 2015 – 2025.  The plan outlines the Council’s duties 
and policy with respect to rights of way (policy 4), bridges (policy 6) and 
structures on rights of way (policy 7.2.2) but contains no policies related 
specifically to the proposed diversion.  The condition and availability of the 
bridleway CALW89, 89A and 89B as a whole falls short of the Council’s policies.  
Fulfillment of the policies for an extensive rural network remains challenging with 
current resource provisions but remains a framework in which the Council should 
work.  Priority is given to wholly obstructed and unavailable rights of way and 
CALW89, 89A and 89B are open and available, albeit with temporary limitations 
to access. 

 
37. Regard to the needs of agriculture, forestry and conservation of 

biodiversity 
 
 The land has been acquired for the development of the proposed route which 

has been approved through the usual planning processes.  No concerns were 
raised then or have been now. 

 
Overview and Scrutiny Engagement 

 

38.     Overview and scrutiny engagement is not required in this case.  

  
Safeguarding Considerations 
 
39.   There are no relevant safeguarding considerations associated with the refusal to 

make this Order additional to matters relating to the landowners’ interest.  
 
Public Health Implications 
 
40. There are no identified public health implications which arise from the 

confirmation of this Order. 
 
Corporate Procurement Implications 
 
41. There are no additional procurement implications associated with this 
 recommendation. 
 
Environmental and Climate Change Impact of the Proposal 
 
42. There are no environmental or climate change considerations associated with 

the confirmation of this Order. 
 
Equalities Impact of the Proposal 
 
43.  The inconvenience of covering additional distance may be disadvantageous to 

some users while a lesser gradient may be advantageous to others.  However, 
the route as a whole is rural in nature and any access for users who are less 
mobile is likely to be restricted by the wider nature and limitations of the route or 

Page 59



CM09977F  8 
 

network as a whole.  The Council’s duties under the Equality Act 2010 are 
further examined in Appendix 1 at paragraphs 3.4 – 3.6 and 12.0 – 12.1. 

 
Risk Assessment 
 
44.  In the event that the Order is not made Wiltshire Council will need to consider 

prioritisation of maintenance works relating to the existing route to minimise risks 
to users.  The financial and legal risks to the Council where an Order is not, or is, 
made are outlined in the “Financial Implications” and “Legal Implications” 
sections below.   

 
Financial Implications 
 
45.  The Local Authorities (Recovery of Costs for Public Path Orders) Regulations 

1993 (SI 1993/407) amended by Regulation 3 of the Local Authorities (Charges 
for Overseas Assistance and Public Path Orders) Regulations 1996 (SI 
1996/1978), permits authorities to recover costs from the applicant in relation to 
the making of public path orders, including those made under Section 119 of the 
Highways Act 1980.  The applicant has agreed in writing to meet the actual costs 
to the Council in processing this application where an Order is made though the 
Council’s costs relating to any Order being determined by the Planning 
Inspectorate on behalf of the Secretary of State may not be reclaimed from the 
applicant.  Where an application for an Order is refused no costs are payable by 
the applicant.  In this instance, if an Order is made and confirmed the cost to the 
applicant will be £1,875 plus the cost of any associated works incurred by the 
Council.  The applicant has agreed to this. 

 
46. In the event that an Order is made there may be financial implications related to 

the confirmation of that Order.  In the event that any Order made attracts duly 
made objections or representations that are not withdrawn, the matter would 
return to the area planning committee for further consideration.  At this point the 
committee would be required to decide whether to abandon the Order or to 
forward it to the Secretary of State for determination (with or without any 
modifications).   An appreciation of those wider costs would only be relevant at 
that stage, should it arise. 

 
47. A judicial review of the Council’s decision from any party may have financial 

implications.  These are covered below. 
 
Legal Implications 
 
48.  Any decision of the Council is open to an application for judicial review in the 

high court.  An appeal may be made by any aggrieved party and may be the 
result of a decision to either make an Order or to refuse to make an Order. 

 
49. If the appeal is allowed to be heard in the high court and the Council loses its 

case, all costs would be paid by the Council.  If the Council wins its case, all 
costs would be paid by the opposing party.  Further appeal may be made by 
either party.  If the court finds against the Council in judicial review proceedings, 
the potential costs to the Council would potentially be in the region of £50,000. 
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Options Considered 
 
50. (i) To make an Order to divert part of bridleway Calne Without 89, 89A and 
  89B under Section 119 Highways Act 1980. 
 

 (ii) Not to make an Order to divert part of bridleway Calne Without 89, 89A 
 and 89B under Section 119 Highways Act 1980. 
 

Reason for Proposal 
 
51. The officers’ report attached at Appendix 1 considers and includes matters 

relevant to this application.  It is agreed that the proposed diversion is in the 
interests of the landowner.  However, it is considered that the application fails the 
legal test relating to the convenience of the termination point at the northern end 
of the bridleway.  This means that an Order should not be made. 

 
52. Additionally, it is considered that the application fails the legal test relating to 

whether the new route is not substantially less convenient.  This means that any 
made Order should not be confirmed. 

 
53. Matters relating to the use and enjoyment of the route as a whole 

(Section 119(6)(a)) and the expediency of confirmation are more difficult to judge 
against the backdrop of respondents failing to compare the two routes in the 
appropriate manner.  There is undoubtedly a value to be put on the history of the 
route and the proximity and views of the listed buildings but equally it is 
appreciated that some users dislike the feeling of intrusion that the existing route 
gives them.   

 
54. In the case of the Purton public inquiry (see Appendix 2) a smaller number of 

objectors (39) were able to bring forward stronger arguments for the historic 
route than a greater number of supporters (83) and the value of the history of the 
route should not be underestimated.  The matter is not simply one of numbers in 
favour as opposed to numbers against. 

 
55. Matters relating to use and enjoyment may be balanced against the interest of 

the landowner when determining expediency of confirmation but it is noted that 
officers are of the view that the application already fails a legal test for making an 
Order and another for confirmation. 

 
Proposal 
 

56. That the application to divert parts of CALW89, 89A and 89B as applied for 
is refused. 

 
 The attention of members is drawn to further considerations and comments from 

officers at paragraph 16 – 16.5 of Appendix 1.  
 
Parvis Khansari 
Director, Highways and Environment 
 
Report Author: 
Sally Madgwick 
Definitive Map and Highway Records Manager, Rights of Way and Countryside 
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The following unpublished documents have been relied on in the preparation of 
this Report: 
 
 None 
 

Appendices: 
 
Appendix 1  Decision report 
Appendix 1.A  Applicants’ reasons for diversion 
Appendix 1.B  Consultation response from Wiltshire Bridleways Association 
Appendix 1.C Consultation response from the British Horse Society 
Appendix 1.D Applicants’ response to objections received at consultation stage 
Appendix 1.E  Unsolicited correspondence 
Appendix 1.F  Reference plan 
Appendix 1.G Late correspondence 
Appendix 2  Inspector’s decision Purton 104 
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 DECISION REPORT 
 

HIGHWAYS ACT 1980 S.119 
 

APPLICATION TO DIVERT BRIDLEWAYS CALSTONE WITHOUT 89 (part), 89B 
AND 89B AT THE MILL HOUSE, CALSTONE WELLINGTON 

 
 
1. Purpose of report   
  
 i) To investigate an application to divert part of a bridleway (CALW89(part), 89A  
  and 89B) at The Mill House, Calstone Wellington under section 119 of the   
  Highways Act 1980 
 
 ii) To recommend that Wiltshire Council refuses the application. 
 
2. Details of the application 
 
 Applicant:   Mr and Mrs J Moore 
     The Mill House 
     Calstone Wellington 
     Calne 
     SN11 8QF 
 
 Date of application: 31 May 2018 
 
 Reasons for diversion: Please see the submission of the applicant  Appendix 1.A 
 
 The principal reasons are given as “the impact on our clients’ privacy and security.” 
 
 Application plan:  not to scale.  Please see Appendix 1.F for reference plan (to scale). 

 

APPENDIX 1 

APPENDIX 3.1 2019 Report
 to2019 report
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3. Considerations for the Council 
 
 The Council must consider the legal tests contained within section 119 of the Highways Act 
 1980 (HA80): 
 
 119. Diversion of footpaths, bridleways and restricted byways 
 (1) Where it appears to a council as respects a footpath, bridleway or restricted byway in 
  their area (other than one that is a trunk road or a special road) that, in the interests 
  of the owner, lessee or occupier of land crossed by the path or way or of the public, 
  it is expedient that the line of the path or way, or part of that line, should be diverted 
  (whether on to land of the same or of another owner, lessee or occupier), the council 
  may, subject to subsection (2) below, by order made by them and submitted to and 
  confirmed by the Secretary of State, or confirmed as an unopposed order, - 
 
  (a) create, as from such date as may be specified in the order, any such new  
  footpath, bridleway or restricted byway as appears to the council requisite for  
  effecting the diversion; and 
 
  (b) extinguish, as from such date as may be specified in the order or determined in 
  accordance with the provisions of subsection (3) below, the public right of way over 
  so much of the path or way as appears to the council requisite as aforesaid.  
  An order under this section is referred to in this Act as a ‘public path diversion order’ 
 
 (2) A public path diversion order shall not alter a point of termination of the path or way – 
  (a) if that point is not on a highway; or 
  (b) (where it is on a highway) otherwise that to another point which is on the  
   same highway, or highway connected with it, and which is substantially as  
   convenient to the public. 
 
 (3) Where it appears to the council that work requires to be done to bring the new site of 
  the footpath, bridleway or restricted byway into a fit condition for use by the public, 
  the council shall – 
  (a) specify a date under subsection (1)(a) above, and 
  (b) provide that so much of the order as extinguishes (in accordance with  
   subsection (1)(b) above) a public right of way is not to come into force until 
   the local highway authority for the new path or way certify that the work has 
   been carried out. 
 
 (4) A right of way created by a public path diversion order may be either unconditional or 
  (whether or not the right of way extinguished by the order was subject to limitations 
  or conditions of any description) subject to such limitations or conditions as may be 
  specified in the order. 
 
 (5) Before determining to make a public path diversion order on the representations of 
  an owner, lessee or occupier of land crossed by the path or way, the council may 
  require him to enter into an agreement with them to defray, or to make such  
  contributions as may be specified in the agreement towards,- 
  (a) any compensation which may be payable under section 28 above as applied 
   by section 121(2) below; or 
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  (b) where the council are the highway authority for the path or way in question, 
   any expenses which they may incur in bringing the new site of the path into fit 
   condition for use for the public; or 
  (c) where the council are not the highway authority, any expenses which may  
   become recoverable from them by the highway authority under the provisions 
   of section 27(2) above as applied by subsection (9) below. 
 (6) The Secretary of State shall not confirm a public path diversion order, and a council 
  shall not confirm a public path diversion order, unless he, or as the case may be,  
  they are satisfied that the diversion to be effected by it is expedient as mentioned in 
  subsection (1) above, and further that the path or way will not be substantially less 
  convenient to the public in consequence of the diversion and that it is expedient to 
  confirm the order having regard to the effect which – 
  (a)  the diversion would have on public enjoyment of the path or way as a whole; 
  (b)  the coming into operation of the order would have as respects other land  
   served by the existing public right of way; and 
  (c) any new public right of way created by the order would have as respects the 
   land over which the right is so created and any land held with it; 
  So, however, that for the purposes of paragraph (b) and (c) above the Secretary of 
  State, or as the case may be, the council shall take into account the provisions as to 
  compensation referred to in subsection (5)(a) above. 
 (6A) The considerations to which – 
  (a) the Secretary of State is to have regard in determining whether or not to  
   confirm a public path diversion order, and 
  (b) a council are to have regard in determining whether or not to confirm such an 
   order as an unopposed order 
  include any material provision of a rights of way improvement plan prepared by any 
  local highway authority whose area includes land over which the order would create 
  or extinguish a public right of way. 
 (7) A public path diversion order shall be in such form as may be prescribed by  
  regulations made by the Secretary of State and shall contain a map, on such scale 
  as may be so prescribed,- 
  (a) showing the existing site of so much of the line of the path or way as is to be 
   diverted by the order and the new site to which it is to be diverted; 
  (b) indicating whether a new right of way is created by the order over the whole of 
   the new site or whether some part of it is already comprised in a footpath,  
   bridleway or restricted byway; and 
  (c) where some part of the new route is so comprised, defining that part. 
 (8) Schedule 6 to this Act has effect as to the making, confirmation, validity and date of 
  operation of public path orders. 
 (9) Section 27 above (making up new footpaths, bridleways and restricted byways)  
  applies to a footpath, bridleway or restricted byway created by a public path  
  diversion order with the substitution, for references to a public path creation order, of 
  references to a public path diversion order and, for references to section 26(2)  
  above, of references to section 120(3) below. 
 
 Section 27 Making up of new footpaths, bridleways and restricted byways 
 (1) On the dedication of a footpath, bridleway or restricted byway in pursuance of a  
  public path creation agreement, or on the coming into operation of a public path  
  creation order, being – 
  (a) an agreement or order made by a local authority who are not a highway  
   authority for the path in question; or 
  (b) an order made by the Secretary of State under section 26(2) above in relation 
   to which he directs that this subsection shall apply, 
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  The highway authority shall survey the path or way and shall certify what work (if  
  any) appears to them to be necessary to bring it into a fit condition for use by the  
  public as a footpath or bridleway, as the case may be, and shall serve a copy of the 
  certificate on the local authority mentioned in paragraph (a) above or, where  
  paragraph (b) applies, on such local authority as the Secretary of State may direct. 
 (2) It shall be the duty of the highway authority to carry out works specified in a  
  certificate under subsection (1) above, and where the authority have carried out the 
  work they may recover from the authority on whom a copy of the certificate was  
  served any expenses reasonably incurred by them in carrying out that work,  
  including any expenses so incurred in the discharge of any liability for compensation 
  in respect of the carrying out thereof. 
 (3) Notwithstanding anything in the preceding provisions of this section, where an  
  agreement or order is made as mentioned in subsection (1)(a) above, the local  
  authority making the order may – 
  (a) with the consent of the highway authority carry out (in place of the highway 
  authority) the duties imposed by that subsection on the highway authority; and 
  (b) carry out any works which apart from this subsection, it would be the duty of 
  the highway authority to carry out under subsection (2) above. 
 (4) Where the Secretary of State makes a public path creation order under section 26(2) 
  above he may direct that subsection (5) below shall apply. 
 (5) Where the Secretary of State gives such a direction – 
  (a) the local authority who, on the coming into force of the order, became the  
  highway authority for the path or way in question shall survey the path or way and 
  shall certify what work (if any) appears to them to be necessary to bring into a fit  
  condition for use by the public as a footpath, bridleway or restricted byway, as the 
  case may be, and shall furnish the Secretary of State with a copy of the certificate. 
  (b) if the Secretary of State is not satisfied with a certificate made under the  
  foregoing paragraph, he shall either cause a local inquiry to be held or shall give to 
  the local authority an opportunity of being heard by a person appointed by him for 
  the purpose and, after considering the report of the person appointed to hold the  
  inquiry or the person so appointed as aforesaid, shall make such order either  
  confirming or varying the certificate as he may think fit; and 
  (c) subject to the provisions of the last foregoing paragraphs, it shall be the duty 
  of the highway authority to carry out the work specified by them in a certificate made 
  by them under paragraph (a) above. 
 (6) In this section ‘local authority’ means any council. 
 
3.1 Although the Council is only required to consider s.119(1) and (2) to make an order it is 
 clear that it is appropriate for it to also consider s.119(6) at the order making stage. 
 
3.2  In the Court of Appeal Hargrave v Stroud DC1, at para.15 Schieman L.J. stated that:  
 
 “On the face of the subsection therefore the authority has discretion as to whether or not to 
 make an order.  I do not consider that the mere fact that it is expedient in the interests of 
 the owner that the line of the path should be diverted means that Parliament has imposed 
 on the authority a duty to make such an order once it is satisfied that this condition 
 precedent has been fulfilled.” 
 
3.3 Subsection (6) sets out factors which are to be taken into account at the confirmation 
 stage.  However, it has been held that the Authority is entitled to take these factors into 

                                                 
1 R(on the application of Hargrave and another) v Stroud DC [2002] EWCA Civ 1281 
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 account at the order making stage.  In Hargrave v Stroud (above), at para. 17 Schieman 
 L.J. held that: 
 
 “…the authority faced with an application to make a footpath diversion order is at  liberty to 
 refuse to do so. In considering what to do the Council is, in my judgment…entitled to take 
 into account the matters set out in s.119(6). It would be ridiculous for the Council to be 
 forced to put  under way the whole machinery necessary to secure a footpath diversion 
 order where it was manifest that at the end of the day the order would not be confirmed.” 
 
3.4 The Council must have regard to The Equality Act 2010.  This act requires (broadly) that in 
 carrying out their functions, public authorities must make reasonable adjustments to ensure 
 that a disabled person is not put at a substantial disadvantage in comparison with a person 
 who is not disabled.  The Equality Act goes further than just requiring that a public authority 
 does not discriminate against a disabled person.  Section 149 imposes a duty, known as 
 the “public sector equality duty”, on the public bodies listed in sch. 19 to the Act, to have 
 due regard to three specified matters when exercising their functions.  
 
3.5 These three matters are: 

• Eliminating conduct that is prohibited by the Act 

• Advancing equality of opportunity between people who have a disability and 
people who do not; and 

• Fostering good relations between people who have a disability and people 
who do not. 
 

3.6 The Equality Act applies to a highway authority’s provision of public rights of way  services. 
(DEFRA Guidance,  Authorising structures (gaps, gates and stiles) on rights of way,  Oct 
2010 – a good practice guide now archived by Defra). See also 
https://www.gov.uk/guidance/public-rights-of-way-local-authority-responsibilities 

   
 
3.7 The Council should also have regard to the Wiltshire Council Rights of Way Improvement 

Plan (ROWIP).  The ROWIP recognises the Council’s duty to have regard to the Equality 
Act 2010 and to consider the least restrictive option.  http://www.wiltshire.gov.uk/recreation-
rights-of-way 

 
3.8 The Council must also have regard to the needs of agriculture, forestry and the 
 conservation of biodiversity. 
 
3.9 The Council is also empowered to make a ‘combined order’ under s.53(2)A of the Wildlife 
 and Countryside Act 1981.  The effect of this means that on the confirmation of the order 
 the definitive  map and statement may be changed without the further need to make an 
 order under s.53(3)(a)(i) of the 1981 Act (also known as a ‘legal event order’ or an 
 ‘unadvertised order’). 
 
3.10 Any Order made may come into effect a set time after confirmation.  It is therefore important 
 that works to create the new path are completed to the satisfaction of Wiltshire Council 
 before the end of this period or in a manner prescribed in the Order.  Failure to do this can 
 result in a situation where the existing route is not extinguished yet public rights have been 
 created over the new route even though it has not been accepted as a highway 
 maintainable at public expense. 
 
3.11 Where the new path requires construction that falls within s.55(1) of the Town and Country 
 Planning Act 1990 planning permission for the works will be required. 
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3.12 Section 55(1) of the 1990 Act states that development means the carrying out of building, 
 engineering, mining or other operations in, on, over or under land, or the making of any 
 material change in the use of any buildings or other land.  Engineering operations are 
 defined within the 1990 Act (s.336(1)) as including the formation or laying out of means of 
 access to highways and means of access includes any means of access whether private or 
 public for vehicles or for passengers, including a street.   
 
3.13 It is noted that the proposed route for the diversion is over a part surfaced route already in 
 use as a permissive bridleway.  Permission for the construction of the hard surfaced parts 
 has been granted by Wiltshire Council (applications 16/03821/FUL and 18/02808/FUL). 
 
3.14 It is an essential tenet of section 119 HA80 that the various legal tests to be applied rely 
 upon comparison of the existing route with the proposed new route.  Clearly problems arise 
 when the definitive line is unavailable, obstructed or poorly maintained as a reasonable 
 comparison cannot be made, either by members of the public or the council. 
  
3.15 Section 118 (6) HA80 recognises this and provides that, for the purposes of decision any 

temporary circumstances preventing or diminishing use by the public shall be disregarded.  
There is no such provision within s.119 and the Council is guided by the Planning 
Inspectorate’s Advice Note No. 9 General Guidance on Public Rights of Way Matters (11th 
revision 2019).  In the event of the matter proceeding to the Planning Inspectorate they 
would also have regard to this advice: 

 
 Para. 30 “Whereas section 118(6) provided that. For the purposes of deciding whether a 
 right of way should be stopped up, any temporary circumstances preventing or diminishing 
 its use by the public shall be disregarded, section 119 contains no equivalent provision.  
 However, [it is the Inspectorate’s view that] when considering orders made under section 
 119(6) whether the right of way will be/will not be substantially less convenient to the public 
 in consequence of the diversion, an equitable comparison between the existing and 
 proposed routes can only be made by similarly disregarding any temporary circumstances 
 preventing or diminishing the use of the existing route by the public.  Therefore, in all cases 
 where this test is to be applied, the convenience of the existing route is to be assessed as if 
 the way were unobstructed and maintained to a standard suitable for those users who have 
 a right to use it.” 
 

This is an important principle and one that underpins officers’ considerations throughout this 
report. 

 
3.16 Guidance on Definitive Map Changes issued by Natural England (A guide to definitive maps 
 and changes to pubic rights of way – 2008 revision) at page 17 underlines the consideration 
 that applicants should give to applications for public path orders: 
 
 “Careful consideration is therefore needed before deciding whether to apply for a public 
 path order.  The Rights of Way Review Committee has published a Practice Guidance Note 
 Securing agreement to public path orders (see p38) from which the following is taken: 
 
 “Applicants for orders should bear in mind that there must be good reasons for wanting to 
 make any changes to the existing network.  Public rights of way and private rights of 
 ownership should not be interfered with lightly.  The ‘do nothing’ option should always be 
 evaluated alongside any proposals for change.  It may prove to be the best option even 
 though the existing situation may be inconvenient for the owner or inadequate for the user.” 
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4.0 Current Records 
 
 Bridleways Calne Without 89, 89A and 89B were added to the Calne and Chippenham 
 Rural District Council area dated 1953 definitive map and statement in 2008 and 2009 
 further to the stopping up of public vehicular rights over the route in 2007.   They form a 
 continuous bridleway linking road u/c7005 at Manor Farm with the u/c7008 north of 
 Calstone Mill (The Mill House).  The route crosses the River Marden south of The Mill 
 House over bridge R7/98 which is maintainable at public expense.   
 
 The definitive statement records: 
 
 

         Calne Without 

 

89 

 

BRIDLEWAY. From the unclassified road south of Manor Farm, 7005, leading in 

a general north easterly direction to the south end of public bridleway 89A, to the 

north of Calstone Mill House. 

Approximate length: 344 metres 

Width: 4 -10 metres. 

 

         Calne Without 89A BRIDLEWAY. From the northern end of public bridleway 89 leading north past 

Calstone Mill House to public bridleway 89B. 

Approximate length: 53m 

Width: 4 – 8 metres as coloured green on the Order map 

 

         Calne Without 89B BRIDLEWAY. From the southern end of u/c road 7008 leading south to public 

bridleway 89A 

Approximate length; 7m 

Width: 4m 

 

 
The working copy of the definitive map shows the routes as follows (green line): 
 

 
  CALW 89, 89A and 89B 
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5.0 Background 
 
 Prior to 2008 the path now called CALW89 was only recorded in the highway record by the 
 highway authority (Wiltshire Council) as a road maintainable at public expense (u/c 7005).  
 Further to an application by the owner of The Mill House public vehicular rights (both 
 mechanically propelled and horse drawn) over this road were stopped up by the 
 magistrates acting under the powers of s.116 of the Highways Act 1980 on 23rd April 2007.  
 The reserved footpath and bridleway rights were recorded in the definitive map and 
 statement in March 2008.   
 
5.1 The order of the magistrates also stopped up public vehicular rights over a section of 
 highway north of the bridge leading past The Mill House.  Hence public vehicular rights 
 were stopped up over a continuous length leading from Manor Farm to a point north of The 
 Mill House and these are the sections now recorded as bridleways CALW89, 89A and 89B. 
 
5.2 Although CALW89 and CALW89B were added to the definitive map using ‘legal event 

orders’ (s.53(3)(a) Wildlife and Countryside Act 1981) the order that added CALW89A to 
the definitive map was the result of historical research which showed that on the balance of 
probability, a public vehicular right had subsisted and that although extinguished by the 
2007 s.116 order, the remaining rights fell to be recorded in the definitive map and 
statement.  The order was made under a different section of the Wildlife and Countryside 
Act 1981, duly advertised and no objections or representations to it were received.  It was 
confirmed in May 2009 and recorded in the definitive map and statement as a result. 

 
5.3 Matters relating to the historical nature of this highway are relevant to the consideration of 
 the legal tests contained within s.119(6) of the Highways Act 1980 and are covered 
 briefly as follows: 
 
5.4 Parliamentary enclosure of much of the commonable land and fields in the parish of Calne 
 Without occurred in 1818 and records relating to this, held at the Wiltshire and Swindon 
 History Centre (WSHC) under catalogue number EA110 have been viewed.  Map C shows 
 land in the Calstone area referred to in the award and the local road network.  The route 
 that now forms CALW89,89A and 89B and part of u/c7005 is shown as a continuous lane 
 bordered in the most part by hedges.  The river at this time is shown only passing through 
 the mill reflecting the need for water at a working mill.  The road was not created by the 
 award and pre-dates it. 
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5.5 A map of the parish of Calstone Wellington dated 1830 (WSHC 807/27) drawn at the scale 
 of 6 chains to the inch shows the road network coloured sienna, coloured numbered 
 fields and land ownership details.  Buildings are shown coloured red or grey in line with 
 practice common to plans of this era to represent dwellings and outbuildings.  The route 
 now recorded as CALW89, 89A, 89B and u/c7005 is shown as a through route over the 
 River Marden and past the mill.  The main river is shown through the mill with a southern 
 watercourse as a small pond, backbrook or drain only. 
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5.6 The Tithe Commissioners survey dated 1845 (WSHC TA/Calne Without and The National 
 Archive IR/30/38/55) is in two parts, one of which, Part 2, is a “Road Map”, Part 1 is similar, 
 but not the same, as the 1830 map at para. 5.5.  Both maps show the route of 
 CALW89,89A,89B and u/c7005 as a through route and road coloured sienna. 
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Part 1 Map 
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5.7 The records of the Inland Revenue relating to the Finance Act 1909/1910 exclude the route 
 of CALW89,89A,89B and u/c7005 from the valuation of surrounding hereditaments showing 
 it uncoloured and connecting to the local road network.  The usual interpretation of this is 
 that it was a highway in the control of the highway authority and other evidence is 
 consistent with this interpretation. An extract from the Record Copy held at the National 
 Archive at Kew (catalogue number IR/125/11/319/xxvii/10) is below: 

 

 
 

5.8 The records included above (5.4 – 5.7), with the exception of the 1830 Parish map, were 
 public documents arising out of Acts of Parliament.   These maps consistently show a 
 through road over the River and past the mill and certainly from 1808 onwards (when the 
 road is shown on an Ordnance Survey drawing) a clear picture emerges of a continuous 
 road.  A large number of other commercially available maps and plans, especially those 
 produced by the Ordnance Survey, but including others, show the route as a through road.  
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5.9 Submissions from the applicant arising from records held at the Bowood Estate refer to the 
 northern section of the road as “Mill Lane” and the southern section as a “Drove” (“Sr Ed’s 
 Drove”) in 1728. The drove is represented in the same characteristic shape as the route
 today open to the road network to the south.  Any titheable productivity of a route is no 
 barrier to public rights existing over it.  Likewise an extract from a plan from 1760 to 1765 
 shows the same characterisitic double hedged route leading to the mill.  It is accepted that 
 nothing in these records demonstrates anything further than the physical existence of a 
 route but the shape and representation of the road appears broadly the same from 1728 to 
 the current day suggesting land boundaries were laid out to accommodate a highway. 
 
5.10 The earliest records held by Wiltshire Council relating to the extent of maintenance liabilities 
 over the route are the Takeover Maps arising from the Local Government Act 1929 when 
 the responsibility for rural roads was handed over from the Rural District Councils to the 
 County Council.  This record shows most of the route coloured blue with the central section 
 past the mill coloured brown.  The bridge over the River Marden is recorded as a road 
 bridge maintainable at public expense (R/7/98). 
 

 

OS 2” to one mile drawing 1808 

Calstone Mill 
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5.11 Roads coloured brown have been viewed as “non-repairable tracks” or “u/c roads on which 
 there is no grant available” and relate to the level of public maintenance liability and not to 
 public  rights.  See also Wiltshire Council’s Policy 6  relating to bridges (para 9.55 this 
 report). 
 
5.12 The route of the u/c7005, u/c7008 and section shown coloured brown are all recorded as 
 highways in the Council’s records.  Publicly maintainable highways can be created in a 
 number of ways including: 
 
 i)  by historic precedent if it pre-dated the Highways Act 1835 (thereby an ‘ancient highway’) 
 ii) By formal dedication or conveyance for highway use 
 iii) By formal adoption as public highway (i.e. s.26, s.38, s.119 (and others) Highways Act 
 1980) 
 iv) Specifically by Act of Parliament (i.e. parliamentary inclosure) 
 v) see also s.47 National Parks and Countryside Act 1949 for highways recorded in the 
 original definitive map and statement 
 
 On the balance of probability the inclusion of this road in the highway authority’s records 
 as being publicly maintainable arises from it being an ‘ancient highway’ within the usual 
 use of the term. 
 
5.13 Regardless of the history of the road it is now correctly recorded as a bridleway owing to 
 the Highways Act 1980 s.116 Order of 2007(which extinguished all public vehicular rights),  
 and it remains wholly maintainable at public expense. 
 
5.14 An application also made by Mr Moore to divert part of the bridleway at The Mill House was 

received by Wiltshire Council in 2013 and the decision to refuse the application was 
circulated to the applicant and all interested parties in January 2016.  

 
5.15 The application to divert the bridleway currently being considered will be considered wholly 
 distinct from that 2013 application.  
 
 
5.16 The Bridge over the River Marden R.7/98 
 
 Wiltshire Council’s bridge files support that the original masonry bridge (R.7/98) was 
 demolished in November 1968 owing to its poor condition.   Wiltshire Council has a duty in 
 law to replace and maintain a bridge that is fit for purpose at this location. 
 
5.17 Prior to demolition the road was closed in August and September 1968.  During this period 
 the Council consulted on the possible provision of a narrower replacement bridge that was 
 not suitable for vehicular traffic.  Both Calne and Chippenham Rural District Council and 
 Calne Without Parish Council objected to any down-grading of the route which was still 
 used by vehicles.  Accordingly Wiltshire Council’s Roads and Bridges Committee resolved 
 at their meeting held on the 27th September 1968 to schedule the new road bridge for 
 inclusion in estimates for 1969/70. 
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5.18 As a temporary measure a footbridge was provided for the convenience of pedestrians.  
 The following photograph shows this footbridge.  The image is undated but likely to date 
 from between 1968 and 1970.  The image is useful as it shows the open aspect and road 
 like appearance of the route at this time.  There are no gates and the width of the highway 
 is obvious. 

 
 

 
Later image showing replacement footbridge  and open width and nature of the road. 
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5.19 Correspondence reveals that by 1973 the council had still not erected the new bridge and 
 instead considered providing a bridle bridge of greater width.  Agreement for this was 
 reached and a wider bridge was put in place in December 1975.  This bridge was 1.2 
 metres wide.   
 
 Bridge widths 
  
 Prior to 1968 Vehicular width 
 1968  0.6 m wide 
 1975    1.2 m wide 
 1992    1.2 m wide 
 2002    1.8 m wide bridge proposed but not installed 
 
5.20 Complaints relating to this width of bridge and its unsuitability for horses were received in 
 the 1990s and early 2000s and correspondence files reveal that by 2002 the council had 
 decided to put in place a wider bridge as the existing one was “causing some concern to 
 local equestrian users”.  The council also sought the removal of the gate by the mill as it 
 was an obstruction to the highway.   
 
5.21 In September 2003 the installation of the new bridge was delayed at the request of Mr 
 Moore who identified that he could see no problem with the existing bridge that required 
 what was proposed (i.e. that it was adequate).  The replacement of this bridge remains ‘on 
 hold’ at the date of this report. 
 
5.22 Photographs contained within the bridge files are helpful in appreciating the changes to the 
 site with time.  In 2003 the area south of the bridge was open to the sun and air whereas by 
 2018 trees had been planted and an additional gate installed. 
 

 
 

2003 
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End of 
bridge 

2004 

End of 
bridge 
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2004        2018 

  
5.23 In 2015 Wiltshire Council’s Principal Bridge Engineer advised that the current bridge has an 
 overall width of 1200 mm but that the clear width is less than this.  He further advised that 
 the British Horse Society guidance suggests a width of between 2 and 3 metres with a 
 parapet height of 1200mm.   
 
5.24 The historical background is essential in understanding how temporary obstructions should 

be disregarded and that all considerations should relate to the full extent of the route being 
available to the public (as per the images at para. 5.10 and 5.18), that a bridge of vehicular 
width is available (the 2007 order only stopped up the vehicular right, not the extent or width 
of the highway), that there is no restricting vegetation or parked vehicles and no gates or 
other obstructions along the route.  The comparison should also be made with the route as 
if it were maintained and that the surface was not out of repair and had the benefit of sun 
and air (i.e. not poorly drained or muddy).  The route was clearly in vehicular use as a 
through route in 1968 (as evidenced by Parish Council and Rural District Council 
correspondence) and should, with appropriate maintenance, be capable of being so again 
(notwithstanding the extinguishment of the public vehicular right and that the local traffic of 
the area is now on foot, horseback or bicycle i.e. as a bridleway). 

 
 
6.0 Consultation 
 
 When considering this application the case officer noticed that the lines of footpaths 40 and 
 41 as recorded in the definitive map and statement did not accord with the historic record or 
 the situation on the ground.  As the footpaths are in part coincident with the proposed 
 bridleway diversion it was considered necessary to first correct the record relating to them.  
 A letter of consultation on both of the issues was circulated on 16 November 2018.  The 
 matter of the footpaths has now been resolved and the working copy of the definitive map 
 included here at paragraph 4.0 shows the corrected positions.  There were no objections to 
 this change.  Any order now made would only affect CALW89, 89A & 89B. 
 
6.1 The following letter of consultation was circulated: 
 
 “Highways Act 1980 s.119 and Wildlife and Countryside 1981 s.53 
 Consultation regarding Calne Without Footpaths 40 and 41 and Bridleways 89, 89A 
 and 89B at SN11 8QF 
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 Wiltshire Council has received an application to divert the bridleway at Calstone Mill, 
 Calstone Wellington to a route to the west.  The proposed route has a variable width from 
 4.5 metres to 10.5 metres with a surface approved by the British Horse Society over most 
 of the length for part of the width and would be ungated. It is currently available as a 
 permissive bridleway.  The route of this proposed diversion shares a bridge with footpath 
 Calne Without 40 before the routes diverge south of the River Marden.   
 
 While looking at the definitive map for this area officers realised that the legal record of the 
 route of footpath Calne Without 41 was incorrectly reflected in the working copy of the 
 definitive map and also did not agree with the situation on the ground.  Historical mapping 
 supports that there was only one footpath crossing of the River Marden at this point and not 
 two as the definitive map shows.  
 
 The purpose of this consultation is therefore two fold.  The Council would appreciate any 
 views you may have on diverting the bridleway and on correcting the definitive map to 
 reflect the historic line of the footpaths. 
 
 I have enclosed the following maps to assist: 
 1)  Location Plan 
 2)  Plan A Definitive Map – the legal record relating to Calne Without paths 40 and 41 
 3)  Plan B Ordnance Survey County Series map c.1924 showing the route of the footpaths 
 4)  Plan C Working copy of the definitive map showing the network including the error with 
 40 & 41 
 5)  Plan D Application map showing proposed diversion of bridleway 89 (pt), 89A and 89B 
 
 The application to divert the bridleway is supported by a detailed justification for the 
 proposal and is available on request by e.mail.  Please don’t hesitate to contact me to 
 request this.  
 
 I would be grateful to receive any responses you have, on either the diversion of the 
 bridleway or the correction of the definitive map for the footpath by Friday January 4th 
 2019.” 
 
6.2 The deadline was extended to Friday 18th January 2019 at the request of Wiltshire 

Bridleways Association though in practice representations were accepted and are included 
up to 22 July 2019.  This is a non-statutory pre-consultation phase (other than with other 
local authorities and statutory undertakers who have to be consulted pre-order) and 
accordingly response times can be flexible. 

 
6.3 The following were consulted: 
 
 The Auto Cycle Union 
 Open Spaces Society 
 British Driving Society 
 British Horse Society (national and Wiltshire) 
 Mr Graham Bennett 
 Byways and Bridleways Trust 
 Cycling Touring Club 
 Trail Riders Fellowship 
 Wiltshire Council Senior Rights of Way Warden 
 Wiltshire Councillor for the area 
 Wiltshire Council County Ecologist 
 Calne Without Parish Council 
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 Wiltshire Bridleways Association 
 The Ramblers (Wiltshire) 
 The applicant (Mr and Mrs Moore) 
 Mr D Walsh Coffin Mew LLP 
 Mr P Maundrell (Manor Farm) 
 Mr R Hislop (Sprays Farm) 
 Scottish and Southern Electric plc 
 Wessex Water 
 National Grid (gas and electric) 
 Southern Gas Networks 
 Open Reach BT 
 Linesearch BefureUDig 
 DigDat – Thames Water and Virgin Media 
  
6.4 The following responses were received:  
 
 6.4.1 Mr Moore 19 November 2018 
 
 “We confirm that we are very happy for you to correct the Definitive Map and to show the 
 footpaths converging at the bridge. 
  
 Also we support the diversion of the bridleway!!” 
 
 6.4.2 Wiltshire Councillor Mr Hill 19 November 2018 
 
 “Thank you for your letter relating to the proposal to re-route various footpaths and 
 bridleways in the vicinity of The Mill House, Calstone, SN11 8QF.  As I am sure you are 
 aware, I support the proposals. 
 
 I also support the correction to the definitive map as you describe.” 
 
 6.4.3 Wiltshire Ramblers 26 November 2018 and 27 November 2018 
 
 “Further to your letter of 16 November about the correction of the definitive map re CALW40 
 & 41, and the proposed diversion of bridleways CALW89, 89A and 89B at Calstone Mill, I 
 visited the site today. 
 
 The maps B & C you provided with your letter do indeed show the actual situation on the 
 ground whereby CALW41 joins CALW40 south of the River Marden, as opposed to north of 
 it, as shown on Map A (I think) and the definitive map, there being only one bridge across 
 the Marden at that point, so correcting this is a no-brainer.  However I did notice, as I 
 walked the area, that there is no sign of the continuation of CALW41 to the south-east of 
 CALW89, neither is there any sign of a stile or other entrance into the field allegedly 
 containing CALW42 and CLAW40 where CALW42 goes west off CALW89. 
 
 As for the proposed diversion of the bridleways, as noted there is already a permissive 
 bridleway in use on the route of the proposed diversion, which is clearly already being well 
 used by horse riders.  Whether the diverted route is also preferable for walkers is 
 debatable; it is slightly longer and does not have the “quaintness” of the existing route over 
 the Marden and past the mill, however I could be persuaded not to object to it if the mill 
 owners were prepared to reinstate the two apparently “lost” footpaths of CALW41 and 42; 
 all that would be needed as far as I can see would be a means of access into the fields 
 concerned.” 
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 The case officer asked the respondent to clarify this with regard to the legal tests in s.119 
 and they responded: 
 
 “As this was a consultation rather than an actual path order, I did not think it appropriate to 
 get too legalistic!  However, since you ask, I don’t think the proposed diversion would be as 
 convenient as the existing bridleway, but not substantially less so, and I can see little 
 difference in the public’s possible enjoyment of the route if it was diverted – so I would not 
 object.  However it would be good to get those other paths reinstated!” 
 
 And from another respondent from the organisation: 
 
 I would agree with [the comments above].  On behalf of North West Wiltshire Ramblers I 
 agree that the Definitive Map should show one crossing of the Marden for both CALW40 
 and CALW41.  I agree to the diversion of Bridleway 89 onto the permissive route.  
 However, the footpaths need to be reinstated south of the Marden before the footpath 
 Calstone Mill is closed and there needs to be clear signage and a map displayed so that 
 walkers are certain of the legal route. 
 
 I note that there are issues with previous diversions near Sherston where the new routes 
 have not been clearly waymarked, nor are there maps to show walkers the new routes.  
 These are around the menage at Lady’s Wood on SHER15 and at Lordswood House on 
 SHER17.  Unless Ramblers can be assured that diversions will be well signed and easy to 
 use, we will have no choice but to object to any proposed diversions in future.” 
 
 
 
6.4.4 Calne Without Parish Council 12 December 2019 
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6.4.5 Trail Riders Fellowship 28 November 2018 and 27 December 2018 
 
 “I support the proposed route correction for Calne footpaths 40 & 41 because evidence 
 appears to demonstrate that an error has been made in recording, though object to the 
 proposed diversion of Bridleways 89, 89A and 89B because the recorded route appears to 
 be wholly accurate.  Furthermore the bridleway is a former public road so may well carry 
 higher public rights. 
 
 Therefore the proposed bridleway diversion is not in the public’s interest as it would: 
 
 1. Reward and incentivise landowner preference over historical public use. 
 
 2. Be contrary to the established principle of a landowner accepting public rights of access 
 upon purchase of land and property. 
 
 If the applicant wishes to be sincere in their claim of providing a superior alternative route 
 then they should dedicate it accordingly and let the public decide which route is the more 
 commodious through its use. 
 
 Finally – and as a side note – the proposed footpath realignment will make the Wiltshire 
 Council’s approach to such matters inconsistent given its lack of will to remedy an identical 
 issue with Ogbourne St George 1 (Gypsy Lane)” 
 
 NB The case officer responded to explain that whilst the route had once carried a public 
 vehicular right this had been extinguished in 2007 and accordingly the classification of the 
 bridleway was correct. 
 
 And from another respondent from the organisation: 
 
 Consultation regarding Calne Without Footpaths 40 and 41 and Bridleways 89, 89A 
 and 89B 
 
 “Thank you for your letter of 16 November 2018, together with enclosures.  I support the 
 proposal to correct the definitive map in respect of the route of Footpath 41. 
 
 Turning to the new application to divert bridleway 89(pt.), 89A and 89B; I have known and 
 used this lane since the 1970s, both on a motorcycle (when it was still a carriageway) and 
 on foot.  No one ever questioned my use.  I object to this proposal on the same grounds as 
 for the previous application, which was refused.  Please see my response to that 
 consultation, dated 15th October 2014.  In this response, I will, if applicable, refer to the 
 applicant’s paragraph numbers during my various comments. [appendix 1A] 
 
 Disregarding all the evidence to the contrary, the applicant persists in asserting that the 
 bridleway is not an ancient or historical route (3.6, 6.7, 12.20.5 & 16.1)).  The Ordnance 
 Survey Drawing of 1808 shows the lane as being then an established part of the local road 
 network; and the Calne Inclosure Award 1818 describes the road as an ‘ancient lane’.  The 
 continuation of the road in Cherhill was awarded in 1822 as a Public Carriage Road 
 “towards Calstone Wellington”.  It could only have passed along the present bridleway, 
 because the alternative was set out as a private carriage road.  The summary of evidence 
 submitted with my 2005 DMMO application lists a host of 19th century and later historical 
 evidence confirming the former importance of the road. 
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 The lane forms part of a network of ancient roads, some of which are now green lanes, 
 including the Old Bath to London Road over Cherhill Down.  There would be a significant 
 loss of history if the existing road were to be closed.  Although the present mill dates from 
 the 18th century (3.6.1) there has been a mill on the site, and hence the need for a road, for 
 nearly 500 years (see VCH Vol.17). 
 
 The applicant’s notion (3.6.8) that farmers would stop their carts south of the river and 
 manhandle their sacks of grain (2 cwt. minimum; standard 280lbs.) across the bridge to the 
 mill is laughable.  The customary method was to winch the sacks straight off the wagons to 
 an upper floor.  The road was maintained by the highway authority and had a stone arched 
 carriageway bridge until 1968.  It was a right of way for traffic of all kinds until public 
 vehicular rights were stopped up in 2007. 
 
 No one needed consent to pass along this highway, contrary to the applicant’s assertion 
 (3.6.10); and the suggestion that the highway could not be dedicated until after 1925 
 (3.6.12) is absurd, it had already been established as a highway for centuries by then. 
 
 The diversions in Pewsey (12.12) and Bishops Cannings (12.20) cited by the applicant for 
 comparison, are not relevant.  No ancient public carriage roads were affected.  On the other 
 hand, contrary to the opinion of the applicant, the Purton example (6.6 & 6.7) is a very good 
 comparison.  I was one of the objectors and gave evidence at the public inquiry.  I carried 
 out in-depth historical research on both routes and can vouch for the fact that the historical 
 evidence confirming the antiquity of both roads is very similar.  The Purton route was in a 
 significantly worse state of repair than the Calstone one. 
 
 With regard to the comparative lengths of the existing and proposed routes, the applicant’s 
 measurements do not agree with the routes shown on the application map (12.4 & 12.5).  I 
 can provide accurate measurements if required.  The proposed diversion is more than 2½ 
 times longer than the length proposed to be closed and lacks any sense of purpose.  Even 
 using the applicant’s dubious mode of comparison (12.2), it is more than twice as long, with 
 the added disadvantage of four sharp bends, making it “substantially less convenient to the 
 public”, and having an adverse effect on “public enjoyment of the path or way as a whole”.  
 There is no guarantee that any future owner would keep it in repair.  As stated in my 
 objection to the previous application, much of the pleasure derived from travelling along old 
 lanes and roads, is the knowledge that you are following in the footsteps and wheel tracks 
 of countless generations before you. 
 
 The applicant states that the proposed diversion will not be gated (8.3.1 & 8.3.4).  The 
 existing route should not be gated either.  It does not meet the statutory criteria. 
 
 The physical characteristics of Bridge Y are not proper matters of comparison (7.5.6).  The 
 Council has already agreed to provide a suitable bridge on the existing route. 
 
 Whilst the surface condition south of the bridge is not as good as it should be (6.1), this is 
 due to insufficient maintenance, and can be rectified.  For the purposes of the diversion 
 application, the current state of the surface, and the suitability of the bridge, has to be 
 disregarded.  Until at least 1920, the mapping evidence shows the whole length of the 
 existing route as a metalled public road in the control of the highway authority, and it 
 remained a County repairable carriageway until 2007, so it will have a firm base. 
 
 Although some supporters of the diversion allege that the definitive route is in a bad or even 
 dangerous state, it is noteworthy that Wiltshire Council has received no complaints about it.  
 When I reported some fallen trees to the Council in 1994 (WCC Ref. AA/AB/PC 74 of 11 
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 October 1994), they were removed promptly and the lane cleared.  Users obviously need to 
 report problems if they want them resolved.  It is understandable that the supporters (mainly 
 local horse riders) welcome an extra place to ride, though I doubt whether many of them 
 have given much thought to the historical value of the existing route. 
 
 The applicant has an obligation not to obstruct the highway with parked cars or anything 
 else (21.16) and to keep his dog under control (2.10 & 21.16).  It suits the applicant’s plans 
 to deter users.  In March 2006, the owner (presumably the present applicant) was warned 
 by Wiltshire County Council in respect of an incident of intimidation against a legitimate 
 user (WCC Ref. ARH/LMW/PC 45(b)). 
 
 As far as I am aware, there were no complaints about lack of privacy from previous owners 
 of the property.  Presumably, they accepted that living adjacent to public road offers less 
 privacy than a more remote dwelling. 
 
 To sum up, in this case as before, the interests of the landowner are significantly 
 outweighed by the interests of the public and the application should be refused.” 
 
 Letter of 2014 referred to: 
 

 
 

 Measurements referred to: 
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 6.4.6 Wiltshire Bridleways Association 13 December 2018 and 18 January 2019 
 
 “I and the remainder of the WBA committee received the full consultation documentation, 
 131 pages, relating to the Calstone Mill application during the evening of Tue 11 Dec 18. 
 Our committee meeting was held on Wed 12 Dec 18, clearly not sufficient time for the 
 information to be digested and discussed to a degree upon which any rational decision 
 could be formulated. Our meeting was also attended by six Calne residents wishing to 
 submit their thoughts. Those wishing to speak did so, but in order to ensure that none of 
 their points  were missed, I asked that they forward their submissions via email to me. This 
 they agreed to do. 
 
 I have also asked each committee member to study the consultation papers and make 
 relevant notes for discussion at our next meeting to be held on Wed 9 Jan 19. However, I 
 understand that the response date for this application is Fri 4 Jan 19.  
 
 In order to allow time for the committee to consider and discuss the matter fully before 
 formulating a reply, I would request that if possible, the response date be extended to Fri 18 
 Jan 19. 
 
 During the morning of Wed 12 Dec 18, I walked the bridleways concerned, including the 
 permissive route, and met briefly with Mr Moore. 
 
 I trust this application will be looked upon favourably.” 
 
 The case officer agreed to an extension until 18 January 2018. 
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 Owing to its length the full response to the consultation is appended at APPENDIX 1B 
 
 6.4.7 The British Horse Society 14 January 2019 
 
 Owing to its length the full response to the consultation is appended at APPENDIX 1C 
 
 6.4.8 Coffin Mew acting for Mr Moore 07 January 2019 
 
 “Application to divert part of bridleway CALW89 and bridleways CALW89A and CALW89B 
 
 Further to the Submission Letter dated 31 May 2018 from my former firm (Thrings) to 
 Richard Broadhead, I am writing now to let you have the most up to date figures for the use 
 of the present bridleway and the proposed bridleway for the period March 2018 to 
 December 2018. 
 
 I attach the following documents: 

- Record of Use from March to December 2017 (Appendix 1 and Enclosure 12 to the 
Submission Letter). 

- Record of Use from March to December 2018 (Appendix 2). 
 
 As set out at paragraph 12.16 of the Submission Letter, “the best evidence that the 
 proposed bridleway is not “substantially less convenient” and is preferred is the fact that, 
 given a choice between using the present bridleway and the proposed bridleway, users 
 have chosen to use the proposed bridleway.”  
 
 In the period from March 2017 to December 2017 the use can be broken down as follows: 
 
 Users                            Present bridleway                      Proposed bridleway 
 
 Riders                           0                                             659 
 Walkers                        14                                            934 
 Cyclists                         0                                             26 
 
 In the period from March 2018 to December 2018 the use can be broken down as follows: 
 
 Users                            Present bridleway                      Proposed bridleway 
 
 Riders                           1                                              695 
 Walkers                        25                                             1,152 
 Cyclists                          2                                              28 
 
 
 NB (i) Groups of users travelling together are counted as 1. 
        (ii) Proposed bridleway closed between 4 June and 12 June 2018 for track works. 
 
 As you will see, not only do users choose to take the proposed bridleway but the number of 
 users has increased significantly.  
 
 I hope you find these figures helpful.” 
 
 Appendix 1 (Enclosure 12) 
 
 Record of Use of Bridleways 2017 

Page 90



Page 29 of 53 
 

 
 
 Proposed Bridleway 
 
 Month  Riders    Cyclists    Walkers and Runners    Total  
 
 March      34  1    41               76 
 April   83  1    82      166 
 May   98  6    84      188 
 June   79  3   103      185 
 July   82  6    93      181 
 August     103  0  144      247 
 September             74  3  121      198 
 October  50  3  125      178 
 November  39  3    76      118 
 December  17  0    65         82 
 
 NB Groups of individuals travelling together are counted as 1. 
 
 Official Bridleway 
 
 Month  Riders    Cyclists    Walkers and Runners       Total  
 
 March          3   3         
 April       0   0      
 May       1   1      
 June       1   1 
 July       0   0      
 August      0   0  
 September      3   3 
 October      3   3  
 November      1   1      
 December      2   2   
         
 NB Groups of individuals travelling together are counted as 1. 
 
 Appendix 2 
 
 Record of Use of Bridleways 2018 
 
 
 Proposed Bridleway 
 
 Month  Riders    Cyclists    Walkers and Runners     Total  
 
 March      22  0  154   176 
 April   49  4    94   147 
 May    73  1  102   176 
 June*   74  2    52   128 
 July   85  7    89   181 
 August  98  4  155   257 
 September  82  1  118   201 
 October  96  7  122   225 
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 November  66  1  140   207 
 December  50  1  126   177 
 
 
 * Proposed bridleway closed between 4 June and 12 June 2018 for track works. 
 
 NB Groups of individuals travelling together are counted as 1. 
 
 Official Bridleway 
 
 Month  Riders    Cyclists    Walkers and Runners       Total  
 
 March      1  0  1   2 
 April   0  0       4   4 
 May    0  0  2   2 
 June*   0  0  11             11 
 July   0  1  1    2 
 August  0  1  1    2 
 September  0  0  0    0 
 October  0  0  2    2 
 November  0  0  1     1 
 December  0  0  2    2 
 
 
 * Proposed bridleway closed between 4 June and 12 June 2018 for track works. 
 NB Groups of individuals travelling together are counted as 1. 
 
6.5 The applicant responded to the objections received and their response is appended at 
 APPENDIX 1.D   Further correspondence was received in July 2019 and this is included 
 here at APPENDIX 1.G 
 
6.6 Statutory Undertakers 
 
 No apparatus has been identified as being affected by the application.  However, it is noted
 Openreach do have plant on the road u/c7008 between points A and B (telephone line 
 crossing over the proposed junction at A and a pole on the road u/c7008) and in the event 
 that the diversion was successful and the applicant further applied for an extinguishment of 
 the road u/c7008 spur created by the diversion, an allowance for Openreach apparatus 
 would need to be made and consented to by them. 
 
7.0 Representations not solicited by Wiltshire Council 
 
 Wiltshire Council has received a number of representations from members of the public 
 relating to the new route.  The responses appear not to be in direct response to the 
 Council’s consultation  (no respondents refer to the proposals regarding CALW40 and 41) 
 and it is not known what prompted parties to respond or what information they were given.  
 Correspondence from 88 individuals was received.  Owing to the need to comply with 
 General Data Protection Regulations (GDPR) all parties were written to and their attention 
 drawn to not  only the Council’s privacy statement and details of how their data would be 
 held but also to the public facing nature of the process to which they had contributed.  As 
 a result of this 28 were withdrawn (and have been deleted) leaving 60 who confirmed that 
 they were content for the Council to hold their data and use it in this way (though some 
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 elected for anonymity whereby only their response and not their identity forms part of the 
 case).   
 
7.1 Notwithstanding that the Council does not have a duty to make an order here (or to forward 

any so made to the Secretary of State), it is only a power it has, in the event that an order is 
made and objected to and Wiltshire Council decides to support that order, all consultation 
responses must be forwarded to the Secretary of State for Environment, Food and Rural 
Affairs  where they will be considered by an Inspector and become part of the case.   

 
 These responses are appended at APPENDIX 1E 
 
 
7.2 Responses have been categorised as follows: 
 
  

Comment Number of 
responses  

Case officer’s comment 

The diversion will be wider 28 The proposed new route will be between 4 
and 11 metres wide. 

The existing route has a recorded width of 
between 4 and 10 metres wide.  The 
comparison must be made as if the whole 
width is available. 

The diversion has a better bridge 21 The Council must consider that the existing 
route has a bridge appropriate for the width of 
the highway.   

The diversion is safer 34 Matters raised relating to safety are slipping 
on gravel driveway, the bridge and dogs.  All 
of which are partial or temporary obstructions 
and should be disregarded from 
considerations 

The diversion has less mud 25 The Council must consider that the existing 
route is in good repair and maintained to a 
standard suitable for the use it gets 

The diversion has better gradient 29 The gradient north of the River Marden (after 
the steeper section to the bridge) is less than 
the existing route 

The diversion is better for privacy 
and security 

17 Agreed 

The diversion is good for people 
with buggies and the elderly 

7 The Council must consider that the existing 
route is in good repair and maintained to a 
standard suitable for the use it gets. 
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Comment Number of 
responses  

Case officer’s comment 

Definitive route has partial or 
temporary obstructions limiting use 

i) dogs 

ii) cars 

iii) gates 

iv) bridge 

 

 

8 

8 

1 

21 

 

 

Includes 1 dog bite incident reported 

Parked cars regularly obstruct the route 

The two gates are obstructions 

Comparison must be made with a wider bridge 
than is currently provided on the existing route 

The diversion has better views 7 The diversion has different views, some of 
which are already available from footpath 
CALW40 

The diversion is pleasant and 
enjoyable 

10 The Council must consider that the existing 
route is clear, in good repair and maintained to 
a standard suitable for the use it gets when a 
comparison is made. 

The diversion is convenient 15 Convenience must be weighed against the 
existing route as if fully available, maintained 
and with a wider bridge 

 
7.2 Responses number 1 and 2 are identical as are 74b and 75.   
 
7.3 Some responses demonstrate that comparison has been made with the existing route in its 
 current condition: 
 
 No 41 “In 24 years I have not noticed that the official route has ever been maintained by 
 Wiltshire Council.” 
 
 No 8b “The bridge is too narrow and the surface of the bridge is unsuitable for horses and 
 ponies used by Pony Club members, and I understand that accidents have been recorded 
 on this bridge in the past.  It is therefore my view that continued use of the existing 
 bridleway is unsafe..” 
 
 No 48b “Should we be required to use the original bridge then I will not use it at all as it is 
 an unnecessary danger.” 
 
 No 70 “…the old bridge was an accident waiting to happen from a rider’s viewpoint.” 
 
 No 73 “I have ridden in this area for many years and the original bridleway was impossible 
 for most of the year, the bridge made it downright dangerous.  On the occasions when I did 
 ride it I was always in fear of clipping my knees or even worse the bridge giving way under 
 the pair of us”. 
 
7.4 It is not disputed that the bridge on the existing route is considered unusually narrow for 
 equine use and should be replaced.  Wiltshire Council proposed to replace this with a wider 
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 bridge in 2003/4 but were delayed from doing so.  It is important to stress that the narrow 
 bridge and the unmaintained nature of the grown in and muddy ground to the south should 
 not be considered when making the comparison.  In reality the bridge comparison should 
 be the same for either route.   In the event that a diversion were to be successful Wiltshire 
 Council would approve the same structure at either location meaning there would be no 
 material difference between the bridges themselves (unless the stone structure was 
 brought up to a condition certified as acceptable by Wiltshire Council).  The applicant has 
 verbally indicated a willingness to provide whatever bridge was deemed suitable and 
 required by Wiltshire Council. 
 
 
8 Photographs of the route 
 
8.1 The following images are taken from similar locations and demonstrate the effect of trees 
 growth and parked vehicles on the accessibility of the highway. 
 
 
 
 

 
 c.1968 (temporary bridge in place)  2014     2018 
8.2 
 

 
  Existing route 
  From Bridge Y north towards Point A (Application plan and Appendix 1.F) 
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8.3  

 
   
  Existing route from Bridge Y south towards Point C (Application plan and  
  Appendix 1.F)) 
 
 
8.4 

 
  

 
 

Proposed new route from Point C leading south west (Application plan and  Appendix 1.F) 
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8.5  

 
 Proposed new route approaching Bridge X (Application Plan and Appendix 1.F) 
 
8.6  
 

 
 Proposed new route over Bridge X (Application Plan and Appendix 1.F)) 
 NB Bridge is shared with footpath CALW 40 
 
 
 
 

Footpath leading 
south 
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8.7 

 
   Proposed route from Bridge X leading north and north west 
 
 
8.8 

 

 
   Proposed route leading east 
 
8.9 

 
   Proposed route at junction with footpath CALW43 
 

Footpath leads north west 

Proposed bridleway 

footpath 

Proposed bridleway 
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8.10 

 
   Proposed route at junction with road u/c7008 
 
 
 
 
8.11 

 
   Continuation of road u/c 7008 north 
 
8.12 

 
   View of The Mill House from proposed new route 

Road u/c 7008 

Footpath and proposed bridleway 
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8.13 
 

 
   Proposed route over existing bridge carrying footpath CALW40   
 
9 The legal tests 
 
 Summary of Legal Position and Tests 
 

Wiltshire Council is not under a statutory duty to make an order to divert the right of way 
though it has a power to do so.  In deciding whether it will or not make an order it must 
consider the legal tests contained within section 119 of the Highways Act 1980.  These are 
detailed below.  To make an order it must be shown that tests s.119(1) and s.119(2) are 
satisfied.  It may consider the tests within s.119(6) at this stage.  If it proceeds to make an 
order, it must consider the tests at s.119(6) in order to either confirm the order itself or send 
the order to the Secretary of State for determination.  Where an order is made but the 
Council does not consider s.119(6) is satisfied, it has the power to abandon the order. 

 
9.1 The council must consider the tests at s.119(1) and (2) and may consider the legal tests at 
 s.119(6) at this order making stage (see paragraph 3 this report).  Consideration is made 
 with reference to the plan appended at APPENDIX 1. F.  Although the bridleways CALW89 
 (part to be diverted), 89A and 89B are recorded in 3 parts they are regarded throughout this 
 analysis and comparison as being one highway “the bridleway” (i.e. length B to C on plan).  
 The distance A to B on the plan is the road u/c 7008. 
 
9.2 Section 119(1) 
 
 “Where it appears to a council as respects a footpath, bridleway or restricted byway in their 
 area (other than one that is a trunk road or special road) that, in the interest of the owner, 
 lessee or occupier of land crossed by the path or way or of the public, it is expedient that 
 the line of the path or way, or part of that line, should be diverted (whether on to land of the 
 same or of another owner, lessee or occupier), the council may, subject to subsection (2) 
 below, by order made by them and submitted to and confirmed by the Secretary of State, or 
 confirmed as an unopposed order, - 
 

Page 100



Page 39 of 53 
 

 (a) create, as from such date as may be specified in the order, any such new footpath, 
 bridleway or restricted byway as appears to the council requisite for effecting the diversion, 
 and 
 
 (b) extinguish, as from such date as may be specified in the order or determined in 
 accordance with the provisions of subsection (3) below, the public right of way over so 
 much of the path or way as appears to the council requisite as aforesaid. 
 
 An order under this section is referred to in this Act as a “public path diversion order”.” 
 
9.3 The diversion of the bridleway as proposed in the application would remove the bridleway 
 from its current location past The Mill House (approximately 3 metres from the front of the 
 house) to land bordering agricultural land to the south west and west at its furthest point 
 approximately 100 metres from the front of the house; this would improve the privacy of the 
 house and associated areas.  With appropriate planting it would become possible to screen 
 the view of the house windows from the bridleway if it were moved to the proposed location, 
 further promoting privacy.  The removal of the bridleway from its current location would 
 enable the house owner to gate his property securely and hence assist with matters relating 
 to security.  It is agreed that it is in the landowners’ interest to remove the bridleway from 
 the front of the house and buildings. 
 
9.4 A route past The Mill House is clearly a popular and well used part of the highway 
 network (reference data supplied by the applicants at paragraph 6.4.8) and extinguishment 
 would not be an option without an alternative being provided.  Accordingly to achieve the 
 applicant’s aspiration it is agreed that it would be expedient that the line of the path would 
 need to be diverted and that an alternative route is required to achieve this. 
 
9.5 Section 119(2) 
 
 “A public path diversion order shall not alter a point of termination of the path or way – 
 
 (a) if that point is not on a highway 
 
 (b) (where it is on a highway) otherwise than to another point which is on the same 
 highway or highway connected with it, and which is substantially as convenient to the 
 public.” 
 
 The southern end of the diversion (Point C Appendix 1.F) does not alter the point of 
 termination of the highway. 
 
9.6 The northern end of the diversion (Point B Appendix 1.F) is affected by the diversion and is  
 moved to point A.  Currently the bridleway ends at the road u/c 7008 where it continues 
 north in a straight line.  Point A is 30 metres north of Point B and is a 90 degree turn from 
 the same road.  It cannot be argued that joining another highway at a right angle is more, or 
 as, convenient than joining one straight on and the applicant route creates a physical 
 highway T junction where there was not one before.  S.119(2) allows for a small degree of 
 inconvenience and the legal test is that the new junction is substantially as convenient, that 
 is, that it is largely as convenient.  Matters relating to the need to stop and give way, visibility 
 and conflicts between users are all issues that would be relevant with a junction but that are 
 simply not present to consider with the existing continuous highway situation. 
 
9.7 The reality may be that there is relatively little contact with vehicular traffic since the only 
 destination is The Mill House itself but levels of other traffic using the bridleway are 
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 considerable. With as many as 257 users on the route in a month (applicants’ figures 
 August 2018) it is easy to envisage a situation where a cyclist, walker or runner rounds the 
 corner from the u/c 7008 to spook a horse going in the opposite direction.  It is noted that 
 the junction already exists for footpath CALW43 and that there is an additional potential for 
 conflict between users of this path; levels of use are not known for CALW43, it is however 
 likely to be significantly lower than for the mixed use bridleway and officers consider the 
 junction of CALW43 at the stile with the proposed new route unlikely to be a problem.   
 
9.8 Issues related to visibility may be addressed by widening of the splay and maintenance of 
 hedgerows but the need to slow, look and turn cannot be mitigated and can never be as 
 convenient as a straight line route.  Cyclists would be forced to break cadence and slow or 
 possibly stop and look, likewise horse riders and walkers. The Council must consider 
 whether it is substantially as convenient and it is considered that deviating from the existing 
 straight line route at this point is considerably less convenient than the existing.  Owing to 
 the end of the public highway being 30 metres south of point A there is also the risk of 
 cyclists, especially those who are travelling down the hill, overshooting or missing the 
 junction completely.  Any gate erected by The Mill House after a successful extinguishment 
 of the bridleway would only be at point B and could not be across the highway at A. 
 
9.9 The diversion of the applicant route creates a section of cul-de-sac highway.  The most 
 southerly 30 metres of road u/c 7008 would remain as a cul-de-sac maintainable at public 
 expense (between points A and B Appendix 1.F).  This is a vehicular highway and rights 
 over it may only be addressed by the Magistrates Court (s.116 Highways Act 1980) or the 
 Minister where affected by planning consent (s.247 Town and Country planning Act 1990).   
 No resources are available to address the extinguishment of rights over this length of 
 highway and if the diversion as applied for were successful it would remain as a 30 metre 
 spur of vehicular highway maintainable at public expense serving only The Mill House.    
 
9.10 Section 119(3) 
 
 “Where it appears to the council that work requires to be done to bring the new site of the 
 footpath, bridleway or restricted byway into a fit condition for use by the public, the council 
 shall –  
 
 (a) specify a date under subsection (1)(a) above, and 
 
 (b) provide that so much of the order as extinguishes (in accordance with subsection (1)(b) 
 above) a public right of way is not to come into force until the local highway authority for the 
 new path or way certify that the work has been carried out.” 
 
 The effect of s.119(3) is that the existing route is only extinguished when any order made 
 under s.119 is not only made and confirmed but also certified by the highway authority. 
 
9.11 The proposed new route has already been constructed to a specification that provides an 
 all weather surface over part of the width for the majority of its length.  However, Bridge X 
 has been identified by Wiltshire Council as not meeting an acceptable specification for a 
 bridleway in its current condition and would require works to meet the Council’s 
 specification before being certified.   Agreement would need to be reached with Wiltshire 
 Council regarding works and for any commuted funds for the future given the poor condition 
 and limited life expectancy of Bridge X.  In the event that the applicant preferred to provide 
 a new bridle bridge in its place then this would be acceptable to Wiltshire Council,
 though all costs would need to be found by the applicant. 
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9.12 On certification of the route, the effect of any order made under s.119 would be to 
 extinguish the existing route and to record the new route as a highway maintainable at 
 public expense.  Failure to bring the route and bridge to the Council’s specification would 
 result in the highway being created in addition to the existing route, but it would be one that 
 was not maintainable at public expense.  In other words, the creation of the new highway is 
 not conditional on certification of the new route but the extinguishment of the existing route 
 is. 
 
9.13 The current bridge (bridge X) is a private bridge currently carrying a public footpath.  The 
 existing position is that Wiltshire Council is liable for a portion of the maintenance liability 
 relative to the footpath status it already has.   
 
9.14 The applicants’ willingness to maintain the proposed route is noted but the facts of the 
 matter are that the route would become maintainable at public expense on certification.  
 This ensures that ongoing maintenance of the route becomes part of the Council’s statutory 
 duty and transcends any changes in land ownership or intentions of the current landowner.  
 Indeed, once accepted as a highway maintainable at public expense authorisation from 
 Wiltshire Council would be required to perform any works to it though, where a landowner is 
 willing to maintain a route, it is common for agreement to be reached. 
 
9.15 Wiltshire Council has an existing duty to maintain the existing bridleway and it is noted that 
 works to vegetation, the surface (including drainage and provision of sun and air) and the 
 provision of a suitable bridge have not been prioritised to date.   
 
9.16 Section 119(4)  
 
 “A right of way created by a public path diversion order may be either conditional or 
 (whether or not the right of way extinguished by the order was subject to limitations or 
 conditions of any description) subject to such limitations or conditions as may be specified 
 in the order.” 
 
9.17 Neither the existing or proposed new route has any conditions or limitations. 
 
9.18 Section 119(5) 
 
 “Before determining to make a public path diversion order on the representations of an 
 owner, lessee or occupier of land crossed by the path or way, the council may require him 
 to enter into an agreement with them to defray, or to make such contribution as may be 
 specified in the agreement towards,- 
 
 (a)  any compensation which may become payable under section 28 as applied by section 
 121(2) below, or 
  
 (b) where the council are the highway authority for the path or way in question, any 
 expenses which they may incur in bringing the new site of the path or way into fit condition 
 for use for the public, or 
 
 (c) where the council are not the highway authority, any expenses which may become 
 recoverable from them by the highway authority under the provisions of section 27(2) above 
 as applied by subsection (9) below. 
 
9.19 The applicants have agreed to pay any compensation which may arise in consequence of 
 the coming into operation of the order and any expenses which may be incurred in bringing 
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 the new route of the path into a fit condition for use by the public as required by the Council.  
 The applicants have also agreed to pay the sum of £2070 plus the cost of any associated 
 site works incurred by the Council on completion of the application or proportion of same if 
 the application is withdrawn or if an order is made, advertised but subsequently not 
 confirmed. 
 
 
9.20 Section 119(6) 
 
 “The Secretary of State shall not confirm a public path diversion order, and a council shall 
 not confirm such an order as an unopposed order, unless he or, as the case may be, they 
 are satisfied that the diversion to be effected is expedient as mentioned in subsection (1) 
 above, and further that the path or way will not be substantially less convenient to the public 
 in consequence of the diversion and that it is expedient to confirm the order having regard 
 to the effect which – 
 
 (a)  the diversion would have on public enjoyment of the path or way as a whole 
 
 (b)  the coming into operation of the order would have as respects other land served by the 
 existing right of way and 
 
 (c)  any new public right of way created by the order would have as respects the land over 
 which the right is so created and any land held with it, 
 
 So, however, that for the purposes of paragraphs (b) and (c) above the Secretary of State 
 or, as the case may be, the council shall take into account the provisions as to 
 compensation referred to in subsection (5)(a) above. 
 
 (6A) The considerations to which – 
 
 (a) the Secretary of State is to have regard in determining whether or not to confirm a 
 public path diversion order, and 
 
 (b) a council are to have regard in determining whether or not to confirm such an order 
 as an unopposed order, 
 Include any material provision of a right of way improvement plan prepared by any local 
 authority whose area includes land over which the order would create or extinguish a public 
 right of way. 
 
9.21 S.119(6) contains tests to be satisfied on confirmation of an order made under s.119.  The 
 Council is entitled to consider these at the order making stage (paragraph 3.2 and 3.3) and 
 is required to consider them as distinct tests relating to convenience, and expediency with 
 regard to public enjoyment of the way as a whole and the effect of any order on land of both 
 the existing route and the proposed new route.  A balancing consideration for the 
 expediency of the confirmation of any order may be made between the interests of the 
 landowner and the effect on the public’s enjoyment of the path as a whole.  
 
9.22 Officers are guided by Advice Note No 9 issued by The Planning Inspectorate Rights of 
 Way Section 11th revision April 2019 as follows: 
 
 “27. Section 119(6) was considered in R (on the application of Young V SSEFRA [2002] 
 EWHC 844 and the view taken that subsection (6) has 3 separate tests to it. 
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 (i) Firstly, that the Order is expedient in terms of section 119(1), i.e. that in the interests 
 of the owner, lessee or occupier of land crossed by the path or of the public, it is expedient 
 that the line of the path be diverted but not so as to alter the point of termination if not on to 
 a highway or to a point on the same highway not substantially as convenient to the public. 
 
 (ii) Secondly, that the diverted path will not be substantially less convenient to the public 
 in terms of, for example, features which readily fall within the natural and ordinary meaning 
 of the word ‘convenient’ such as the length of the diverted path, the difficulty of walking it 
 and its purpose. 
 
 (iii) Thirdly, that it is expedient to confirm the order having regard to the effect: 
 
 (a) the diversion would have on the public enjoyment of the path or way as a whole; 
 
 (b) of the order on other land served by the existing public right of way; and 
 
 (c) of the new path or way on the land which is to be created and any land held with it. 
 
 There may nevertheless be other relevant factors to do with the expediency in the individual 
 circumstances of an order. 
 
 28. It is possible that a proposed diversion may be as convenient as the existing path but 
 less enjoyable, perhaps because it was less scenic.  In this event, the view in Young was 
 that the decision maker would have to balance the interests of the applicant for the order 
 against those of the public to determine whether it was expedient to confirm the order. 
 
 29. Conversely, a proposed diversion may give greater public enjoyment but be 
 substantially less convenient (perhaps because the diverted route would be less accessible 
 or longer that the existing path/way, for example).  In such circumstances, the diversion 
 order should not be confirmed, since a diversion order cannot be confirmed under s.119(6) 
 if the path or way will be substantially less convenient to the public in consequence of the 
 diversion. 
 
 30. Whereas section 118(6) provides that, for the purposes of deciding whether a right of 
 way should be stopped up, or any temporary circumstances preventing or diminishing its 
 use by the public shall be disregarded, section 119 contains no equivalent provision.  
 However, [it is the Inspectorate’s view that] when considering orders made under section 
 119(6), whether the right of way will be/will not be substantially less convenient to the public 
 in consequence of the diversion, an equitable comparison between the existing and 
 proposed routes can only be made by similarly disregarding any temporary circumstances 
 preventing or diminishing the use of the existing route by the public.  Therefore, in all cases 
 where the test is to be applied, the convenience of the existing route is to be assessed as if 
 the way were unobstructed and maintained to a standard suitable for those users who have 
 the right to use it.” 
 
 
9.23 Is the proposed new path substantially less convenient than the existing? 
 
 Convenience can be taken to include features such as length, difficulty of walking and 
 purpose.   
 
9.24 Length from Plan at Appendix 1F 
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 Length of new route (A to C)   269 metres 
 Length of existing bridleway route (B to C) 107 metres 
 Length of road u/c7008 (A to B)    26 metres 
 Total length of existing route (A to B to C) 133metres 
 
 The effect of the diversion is to more than double the length of public right of way at The 
 Mill House requiring the user to cover an additional 136 metres.  This would have the effect 
 of increasing the overall length of Calne Without 89,89A and 89B from 385 metres to 547 
 metres.   
 
9.25 The proposed diversion route is significantly longer and lacks the clear sense of direction 
 and purpose that the existing, essentially north south, route offers.  As a consequence of 
 the extra length it has a lesser gradient on the northern side of the river though has a short 
 steep unsurfaced section immediately north of Bridge X as the path climbs away from or 
 towards the river.   
 
9.26 In considering convenience the Council may also consider the ease of use, however, this 
 must be by way of comparison with the existing route as if it were open and available and 
 maintained to a standard commensurate with the local traffic of the area (i.e. walkers, horse 
 riders and cyclists).  Users of the route have made it clear that many of them find the way 
 more convenient (15 of the 60 unsolicited responses mentioned this) but it is more likely 
 than not that they have compared the new route with the existing in the condition it is now in 
 rather than how it would appear with a wider bridge and better maintained and drained 
 surface.  Certainly many correspondents refer to dangers of the bridge or mud on the 
 existing route. Notwithstanding the appearance of greater width of the proposed new route 
 (which has none of the overgrowth or obstructions of the existing) officers consider that the 
 width of the existing (definitive statement width 4 to 10 metres) is little different to that of the 
 proposed new route (4 to 11 metres).   
 
9.27 The purpose of the existing route may also be a consideration for convenience.  For 
 example a route that leads to a bus stop would be substantially less convenient if it were 
 any longer and took more time to traverse but there may be a ‘trade’ between length and 
 convenience if say the proposed new route provided better network links or perhaps offered 
 a safer place to cross a road.   
 
9.28 The original purpose of the road past The Mill House (u/c 7005 and u/c 7008) appears to be 
 as part of the local road network and responses to consultations relating to changes to 
 vehicular use conducted in the 1960s by Wiltshire County Council support that this was the 
 use it had (both the Parish Council and the Rural District Council responded to this 
 effect).  In more recent times, and with the extinguishment of the public vehicular right, use 
 of the route is likely to be largely recreational by walkers, cyclists and horse riders.   
 
9.29 Considerations of convenience should not be conflated with those of enjoyment and it is 
 accepted that horse riders especially may find that a longer route adds to their enjoyment 
 as it affords them the opportunity of a longer ride, however a route that more than doubles 
 the distance of the section it replaces must fall to be considered as substantially less 
 convenient.  Not only is the proposed new route 136 metres longer it also includes a 
 number of 90 degree bends all of which would significantly reduce the speed at which a 
 horse or cyclist could traverse the route owing to maneuverability and visibility being 
 impaired.  The junction at point C offers a wide splay which disguises the angle but there is 
 no relief from the steep angled turns at the bridge and at point A. 
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9.30 The proposed new route also shares the use of Bridge X with footpath CALW40.  This 
 cannot be said to enhance footpath CALW40 but could have the potential for an adverse 
 effect for users of the footpath who seek to exclusively use the footpath network.  Those 
 users may find it less convenient or perhaps less enjoyable to share the route; however, 
 officers doubt that any such detriment would be judged to be substantive. 
 
9.31 In examples from other places where a longer diversion has been successful it has been 
 the case that it is only longer when approached from one direction and is shorter when 
 approached from the other or there has been a greater gain in convenience (for example 
 the removal of a bridge or limitation like a stile or gate). In this case the diversion is always 
 longer regardless of the direction of travel. 
 
9.32 Guidance (Planning Inspectorate Advice Note No 9 paragraph 29) is clear that in these 
 circumstances an order cannot be confirmed. 
 
9.33 Expediency to confirm the order having regard to the effect on the public enjoyment 
 of the way as whole 
 
 Matters relating to enjoyment may relate to views, flora and fauna or perhaps character.  It 
 is a wide ranging consideration and may be balanced against the interests of the 
 landowner.  The example given by the Planning Inspectorate in Advice Note no. 9 is that 
 where a proposed diversion is as convenient but less scenic the decision maker (either 
 Wiltshire Council or the Secretary of State) would have to balance the interests of the 
 applicant against those of the public to determine whether it was expedient to confirm the 
 order. 
 
9.34 As with other parts of section 119 it is necessary to compare the proposed new route with 
 the existing route in a fully open, appropriately maintained and bridged condition.   For 
 some members of the public the enjoyment of using the existing route lies in its history.  
 One respondent writes; 
 
 “..this lane has existed for centuries, and is of great historical value.  Much of the pleasure 
 derived from using old roads and lanes is the knowledge that you are following in the 
 footsteps and wheel tracks of countless generations.  There has been a mill here for nearly 
 500 years, although the present one was rebuilt in the 18th century.  Being forced to view 
 the mill from a distance would diminish the pleasure of using the lane…” 
 
9.35 Both the Mill House and the outbuilding opposite have been listed by Historic England as 
 Grade 2.  Historic England’s website states: 
 
 “A building is listed when it is of special architectural or historic interest considered to be of 
 national importance and therefore worth protecting.” 
 
 Calstone Mill has been allocated List UID: 1253559 and is described as: 
 
 “Mill House, late C18…Lower Mill at Calstone recorded as owned by the Michell Family 
 from 1545 to 1720 and by Baily Family in late C18 used for corn and cloth.” 
 
 The outbuilding has been allocated List UID: 1253408 and is described as: 
 
 “Outbuilding, late C18 or early C19….An industrial range possibly connected with the use of 
 Calstone Mill for cloth.  Picturesquely set right on the river Marden.” 
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9.36 The proposed diversion route currently allows more distant views of The Mill House (see 
 page 35 this report) but denies the user close views of the building and the opportunity to 
 pass between the mill building and the outbuilding.  The user is denied views of the 
 outbuilding in its picturesque setting (see listing) from the proposed new route.  Although 
 the user can currently see The Mill House from the new route and may have glimpses of 
 the outbuilding these views or glimpses could be lost by tree growth or future planting.  
 Wider views of the landscape are not lost from the proposed new route especially to the 
 south west, where views remain very good.  The new route currently offers more open 
 views to a grazed field to the west and north.  It is also noted that walkers on the existing 
 footpath network already enjoy some of the longer views of The Mill House. 
 
9.37 It is therefore accepted that the loss of historical context and close views of the listed 
 buildings is diminished, or lost in the case of the outbuildings, by the diversion of the 
 path.  However, a number of respondents clearly dislike passing so close to The Mill House 
 and feel they are intruding on the residents’ privacy.  It is therefore undoubtedly beneficial 
 to their enjoyment to divert the path.  17 of the 60 unsolicited correspondants considered 
 this a factor that made their use more enjoyable.  Calne Without Parish Council consider 
 that the new route has better views of The Mill House and the local countryside.  It also 
 submits that the route may be enjoyed by a wider range of people than the existing.  The 
 latter remark fails to address the need to compare the existing route in a properly 
 maintained condition and in any event the adjoining network of footpaths and bridleways 
 offer limited opportunities for access for the less able.  Where the proposed new route 
 offers opportunities for cul-de-sac use to view the river, the same may be said of the 
 existing, notwithstanding concerns users may have of feeling intrusive when lingering at the 
 river. 
 
9.38 Although it is not unusual to pass close to a dwelling situated beside a highway it is 
 accepted that anxieties arising from this can affect enjoyment of a route. Temporary 
 obstructions like parked cars, a residential style gate, domestic road surfacing and lack of 
 signage or way markers will all be factors that can make people feel uncomfortable but 
 officers accept that the close proximity of users to the windows does make the question of 
 effect on the public’s enjoyment more finely balanced. 
 
9.39 It is noted that the new route passes land currently grazed by cattle.  A risk is raised by this 

to horse riders where horses may be ‘spooked’ by the presence of cattle or by inquisitive 
young cattle rushing up to the fence.  Riders may be unseated by the reaction of horses 
under these circumstances and horses may seek flight in more extreme instances. 
Although this is not an unusual occurrence for anyone hacking in the countryside it is not a 
risk presented to users of the existing route. 

 
9.40 To confirm the order the decision maker must consider whether losing the historical context 
 of the former road and close views of the listed buildings has a greater or lesser effect on 
 the enjoyment of the public of the way as a whole.  The way as a whole is a relatively 
 straight and purposeful historic route and inserting a significant bulge in this route does 
 undoubtedly affect the enjoyment of those interested in journeys and their history.  Views of 
 The Mill House and outbuilding from the proposed new route may be lost as a result of tree 
 growth and screening but users who have no interest in this would benefit from not feeling 
 like they are intruding on the privacy of The Mill House. 
 
9.41 It is these things that any decision maker may balance against the interests of the owner in 
 determining whether it is expedient to confirm any order. 
 
9.42 Other relevant factors relating to expediency 
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 Submissions have been made related to the cost to the council of restoring the condition of 
 the route to one suitable for the local traffic of the area (i.e. appropriate for horse riders, 
 cyclists and walkers).  In particular the condition of the ground immediately south of the 
 bridge can become wet, muddy and poached with use.  The ground to the east of this area 
 has suffered movement in recent times and it is alleged that this would affect the stability of 
 the highway. 
 
9.43 Officers cannot confirm the severity of this effect or on any ability to maintain the existing 
 highway.  However, it is an established principle that the owner of the land supporting the 
 highway is responsible for retaining the highway.  In other words, any collapse of the 
 highway as a result of movement in the adjoining land would not be a cost to the council 
 but would be a cost to the landowner.  This is therefore an additional factor for making the 
 order in the landowner’s interest but not so as to represent a saving for the council. 
 
9.44 It is also alleged that the provision of a bridge would be an additional expense that the 
 council would avoid if the way were to be diverted.  The council resolved to build a 
 replacement bridge over 40 years ago as the crossing of the River Marden at this point is 
 by way of a bridge maintainable at public expense.  Although the vehicular bridge was 
 never re-built a series of narrow bridges were provided to enable limited access and it is 
 one of these that is in use today.  The duty to provide a suitable bridleway bridge remains 
 and in 2004 the council was delayed in installing the planned wider bridge and this remains 
 the case to this day.  The duty to do so remains and will remain in the event that the 
 existing route is diverted to a new bridge.  Further to a recent survey, the current bridge on 
 the proposed route was found not to be in an acceptable condition and would need 
 improvement before it could be accepted as part of a new bridleway. Once accepted the 
 council would accept ongoing liability commensurate with the public use.  Where the bridge 
 has a limited life (which the council’s bridge team consider this one has) any replacement 
 would be the responsibility of the council though it may be possible to agree to a commuted 
 sum from the applicant. 
 
9.45 In any event, the cost of a new bridleway bridge is limited to around £3000 - £4000 and will 
 ultimately be the responsibility of Wiltshire Council anyway.  Any saving would be limited to 
 the short term.  This must be weighed against the long term effects of diverting the public 
 right of way.   
 
 
 
9.46   Effect of land served by the existing and proposed right of way 
  

Considerations must be made to the effect of the diversion on land served by the existing 
and proposed right of way.  This may affect the expediency of confirming the order.  Where 
a highway maintainable at public expense is recorded over land, the highway does not form 
part of the Title Absolute as the surface is vested in the highway authority.   

 
9.47 Title Absolute to the land over which the proposed route leads is registered (WT309963) to 
 the applicant.  Possessory Title to the land over which the existing highway leads was 
 registered (WT261018 and WT420850) to the applicant; however, Title No. WT261018 (the 
 highway north of the bridge) has now been upgraded to Title Absolute and combined with 
 WT190593 (the main property).  This is notwithstanding the presence of a public highway 
 over part of the land. 
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9.48 Owing to incomplete documentation land south of the bridge (including the highway land) 
 was registered as Possessory Title (WT420850) in 2016 and can be upgraded to Title 
 Absolute in 2028.  This is notwithstanding the presence of a public highway over the land. 
 
9.49 It is considered that there is no risk of compensation claims arising from the diversion of the 
 existing highway.  Planning permission was sought and granted for the construction of the 
 access track.  It is not known whether any consent or permission was required or 
 granted specifically for the removal of agricultural land for highway use. 
 
9.50 The land lies within the North Wessex Downs Area of Outstanding Natural Beauty who 
 were consulted on the construction of the proposed bridleway at the planning application 
 stage. 
 
9.51 Consideration of Wiltshire Council’s Rights of Way Improvement Plan 
 
 Section 119(6) also requires consideration to be given to any material provision of a rights 
 of way improvement plan prepared by the council.  In Wiltshire this document is entitled 
 Countryside Access Improvement Plan 2015 – 2025 
 
9.52 Opportunity O36 at page 22 of the Appendices to the Plan highlights the conflicting 
 considerations that the Council has with changes to the existing network: 
 
 “Processing legal orders to change rights of way brings about positive changes to the 
 network e.g. it protects ancient routes and diverts routes to meet modern requirements.” 
 
9.53 The proposed diversion of this bridleway would meet a modern need for greater security 
 and privacy but it would fail to protect an ancient route. 
 
9.54 Policy 4 at Page 7 of the Policies appendix confirms both the council’s and landowners’ key 
 maintenance responsibilities: 
 
 “Maintenance responsibilities are divided between the council and landowners/occupier.  
 The council’s key responsibilities are: 
 

• Surface maintenance 

• Signage and waymarking 

• Repairing and replacing of bridges over natural watercourses, although there may be 
a shared responsibility where a bridge is also used by a landowner or occupier for 
private access (policy 6) 

• Contributing toward repair and replacement of gates and stiles 

• Clearance of annual growth and major clearance of overgrown paths” 
 
 “The key responsibilities of landowners are: 

• Maintaining stiles, gates and other boundary crossings in a safe condition 
commensurate with the status of the path 

• Obtaining consent from the highway authority before erecting new stiles or gates on 
footpaths or bridleways (there is no legal provision permitting landowners to erect 
new gates on restricted byways and byways open to all traffic) 

• Cutting back encroaching hedges or overhanging vegetation that is growing from 
their land 

• Keeping paths clear of obstructions such as padlocked gates, electric fences etc 

Page 110



Page 49 of 53 
 

• Ensuring that any animal known to have dangerous characteristics is not kept on 
land crossed by a public right of way 

• Ensuring that no misleading signs are placed near rights of way that might deter 
people from using the path 

• Reinstating ploughed cross field paths and bridleways to not less than their minimum 
widths within 14 days of initial ploughing.  After this period any further disturbances 
must be reinstated within 24 hours…. 

  
 Appropriate maintenance standards will be identified by the council according to the status 
 of the path, type of use, level of strategic importance within the regional and local network 
 and the character of the surrounding area.” 
 
9.55 Policy 6 Bridges states: 
 
 The majority of rights of way bridges over natural water courses are provided, owned and 
 maintained by the council.  Where a privately maintainable bridge carries a public right of 
 way the council will at its discretion contribute towards any justifiable repair or replacement.  
 Contributions would not exceed 5% for a footpath and 10% for a bridleway.  Such bridges 
 are typically found on farm tracks, private drives and larger old country estates. 
 
 ……. 
 
 When rights of way cross rivers near mills and sluices, bridges can often be part of the 
 sluice structure.  Generally these are privately maintained but ownership and responsibility 
 is on a case by case basis.” 
 
9.56 Policy 7.2.2 Legal powers to authorise structures across public rights of way states: 
 
 “Rights of way are highways so must not be illegally obstructed.  A structure which restricts 
 the use of Public Right of Way is an offence under section 137 Highways Act 1980 and also 
 a common law nuisance unless: 

• It is recorded on the definitive map and statement, the legal record of rights of way, 
as a limitation; or 

• It has been authorised under section 147 Highways Act 1980 

• It has been installed by the Highway Authority under either Section 66 or Section 
115B of the Highways Act 1980 

 
 In the case of unauthorized structures, if the structure can be shown to be unlawful the 
 council may either consider requiring the landowner to remove the structure or take action 
 itself to secure removal at the landowner’s expense.  Enforcement action will be undertaken 
 in line with the council’s enforcement policy.” 
 
9.57 Regards relating to the needs of agriculture, forestry and the conservation of 
 diversity 
 
 Although the creation of the proposed new route is over former agricultural land the creation 
 and construction of the track has been approved by Wiltshire Council through planning 
 applications.  Matters relating to ecological impact would have been considered at that time.  
 It is considered that recording the proposed route as a public right of way would have no 
 detrimental or advantageous effect on the needs of agriculture, forestry and the 
 conservation of diversity.   
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10 Risk Assessment 
 
 The consideration of applications for public path orders under s.119 of the Highways Act 
 1980 is a discretionary power for the council; it does not have to accept them.  However, 
 Wiltshire Council does accept these applications and they are processed by the Council’s 
 Rights of Way and Countryside Service.  The processing of them is conducted alongside 
 the council’s duties relating to the definitive map and statement and accordingly the 
 allocation of applications for public path orders have generally been subject to a delay of 
 approximately 12 to 24 months unless a permitted development is affected which would 
 give rise to a prioritisation of those applications. 
 
10.1 This application was made at the end of May 2018.  The timescale for considering the 
 application is considered reasonable and officers do not consider that a risk is raised for the 
 council. 
 
10.2 There is a risk to the council of judicial review by any party in relation to either the council’s 
 behavior in this case or of any decisions it may make.  The risk is both financial and 
 reputational (see following section) and can be mitigated by the appropriate considerations 
 of the law relating to the case.   
 
10.3 During the consultation period some users of the proposed path have highlighted risks to 

the public arising from use of the existing right of way.  Officers have been unable to find 
recent (post 2004) complaints submitted to the council relating to the existing path, however 
it has been acknowledged that a wider bridge is required and that maintenance of the 
existing right of way has not been prioritised.  Where a route is not wholly obstructed it is 
rare for works to be prioritised when other routes in the County are unavailable or 
obstructed.   

 
11 Legal and Financial Considerations 
 
 The decision of the council must be based on the legal tests contained within section 119 of 
 the Highways Act 1980.  Many of the considerations require a comparison to be made 
 between the existing route and the proposed new route; temporary obstructions or 
 difficulties should be ignored when making these comparisons. 
 
11.1 In the event that a decision is taken to turn down the application and refuse to make an 

order there is no appeal process available within the Highways Act 1980 legislation.  Any 
party may apply to judicially review the decision or processes of the council in the High 
Court.  If the Council were to lose such an appeal it would be liable for the applicant’s costs 
as well as its own.  These costs are likely to be in the region of £50,000.  If it were to win 
the case there would be no cost to the council as its costs would normally be paid by the 
losing  party. 

 
11.2 In the event that an order is made to divert the path it is possible that no objections would 
 be received.  If this was the case the order could be confirmed by the council (subject to 
 the satisfaction of s.119(6)) and all costs recovered from the applicants.  The order would 
 come into effect only on certification of the new route and all costs for bringing the route 
 and bridge into an acceptable condition would be met by the applicants. 
 
11.3 In the event that an order is made to divert the path it is considered more likely than not that 

objections would be received and accordingly the matter would return to the council to 
decide whether to abandon the order or to send it to the Secretary of State for Environment, 
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Food and Rural Affairs (SoSEFRA) for determination.  Any decision of the council at this 
point would again be liable to judicial review in the manner described at paragraph 11.1.  
Costs could be incurred in the same way.  Whether or not Wiltshire Council supports any 
order made would be dependent on the further consideration of s.119(6) of the 1980 Act 
and any objections and representations received to that order during the advertisement 
period. 

 
11.4 In the event that an order attracts objections which are not withdrawn and the order is sent 
 to SoSEFRA for determination the council must bear all costs associated with supporting 
 the order.  SoSEFRA would determine the means of determination which could be by 
 written representations, a local public hearing or a local public inquiry.  There would be no 
 costs other than officer time associated with written representations, a cost of around £300 
 for a hearing and costs of around £5000 associated with a 2 day public inquiry.  It is open to 
 either  the council or any objector to apply for costs at a public inquiry.  Such a claim would 
 need to be based on unreasonable behavior by the other side to be successful; the decision 
 on the award of costs would be taken by the Inspector appointed by SoSEFRA. 
 
12 Equality Impact 
 
 The council’s duty in relation to the Equality Act 2010 is outlined at paragraphs 3.4 to 3.6.  
 As with the considerations of s.119 it is necessary to compare the proposed new route with 
 the existing route appropriately maintained and with a wider bridge.   Both routes are free 
 from stiles and gates which can be obstacles to use for some people.  The gradient of the 
 northern side of the proposed new route is less than the existing but this is a result of the 
 extra length leaving the balance between the gradient and the inconvenience of having to 
 travel further as conflicting considerations.  Additionally there is a short steep unsurfaced 
 section of the proposed new route at the river which may present a barrier to some users. 
 
12.1 The route as a whole is rural in nature and any access for users who are less mobile is 
 likely to be restricted by the wider nature and limitations of the route as a whole and 
 adjoining network than any specific considerations relating to the proposed change. 
 
13 Options to Consider 
 
 i) The application for an order under s.119 Highways Act 1980 be refused. 
 
 ii) The application for an order under s.119 Highways Act 1980 is approved and an  
  order (under s.119 Highways Act 1980 and s.53 Wildlife and Countryside Act 1981) 
  is made and duly advertised. 
 
 
 
 
14 Reasons for Recommendation 
 

Officers consider that the termination point of the proposed new highway at the northern 
end is not substantially as convenient as the existing.  The existing is a straight line 
continuation of the highway (u/c 7008 road) (see Appendix 2) whereas the proposed new 
termination point is a right angled turn on to or from the u/c 7008 road.  A ‘T-junction’ and 
the requirement to give way or stop is created by the proposal. S.119(2)(b) is therefore not 
satisfied. 
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14.1 Additionally officers consider that the application fails the test contained within s.119(6) 
 relating to the need for the new route not to be substantially less convenient to the public.  
 The proposed new route more than doubles the length of the existing and involves a 
 number of deviations and turns in the route that are not present in the existing which is 
 essentially a straight line route. 
 
14.2 It is considered that the diversion is in the landowners’ interest and hence s.119(1) is 
 satisfied. 
 
14.3 Consideration of matters relating to the effect on use and enjoyment of the route are less 
 clear cut.  It is clear that some users value the history of the existing route and appreciate 
 passing between two Grade 2 listed buildings.  It is also clear that some users appreciate 
 not passing so close to The Mill House windows and feel that they are intruding on the 
 landowners’ privacy.  One user records that they are more likely to linger at the river with 
 the proposed new route as they feel they are less intrusive. 
 
14.4 Officers have been mindful that currently a good view of The Mill House (though not the 
 Grade 2 listed outbuilding) may be had from the proposed new route.  However, this could 
 easily be lost should any owner or occupier of The Mill House choose to further screen their 
 property with larger trees along this boundary.  It is possible that current planting could at 
 least partially achieve this (especially for walkers and cyclists) over time.  It is further noted 
 that walkers of the existing footpath network already enjoy longer views of The Mill House 
 regardless of the position of the bridleway. 
 
14.5 It is the consideration of use and enjoyment of the route as a whole that may be balanced 
 against the interests of the landowner when considering expediency and officers consider 
 that these matters are more finely balanced than for other sections of the Act where it is 
 considered there is a clear failure.  
 
15 Recommendation 
 
 It is recommended that the application to divert parts of CALW89, 89A and 89B as applied 
 for is refused. 
 
16 Other Considerations 
 
 Officers do not deny that the route created by the landowner offers a route that is well used 
 by the public.  However, this is against a background of an obstructed and problematic 
 network for them which either wholly prevents or deters use.  For example footpath 
 CALW41 is obstructed by a fence where it meets CALW89 and it is known that CALW89 
 has a narrow bridge at the River Marden close to the Mill House.  It is also known that there 
 is a significant level of overhanging vegetation on the  existing route and also that there are 
 two unauthorised gates and vehicles parked on occasion on the highway.  The route once 
 supported vehicular use (it was used by vehicles in the 1960s) and is clearly capable of 
 being brought into this condition again with attention to surface maintenance, drainage and 
 cutting back growth. 
 
16.1 If the existing route were to be made available to the public it would be possible to properly 
 gauge the preference of the public through use. 
 
16.2 In the event that figures support that the creation of the new route would add to the 
 enjoyment of a substantial section of the public (and it is suggested that horse riders would 
 be likely to be the main beneficiaries) it may be possible to meet the legal tests contained 
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 within s.26 of the Highways Act 1980 relating to need and enjoyment (if those preferring it 
 was a substantial section).  An identified diminution of need for the existing could enable a 
 concurrent extinguishment order for the existing route to be made. 
 
16.3 S.26 HA80 addresses need and enjoyment of a substantial section of the public; it does not 
 have to consider convenience of either route as a whole or of the termination point if the 
 enjoyment aspect is satisfied.   
 
16.4 S.118 HA80 contains the provision that the decision making body must disregard any 
 temporary circumstances preventing or diminishing the use of the path by the public 
 (s.118(6) HA80).  Unless the existing route is open and available it is not possible to 
 properly evaluate use and preferences therein; this approach is considered especially 
 reasonable where the obstructions are of a temporary nature 
 
16.5 Officers consider that this approach is the way that is fair to all members of the public in 
 determining whether the existing line of the bridleway past The Mill House should, or should 
 not be extinguished. 
 
 
 
 
 
 
Sally Madgwick 
Definitive Map and Highway Records Manager 
24 October 2019 

 
 

Page 115



This page is intentionally left blank



APPENDIX 3.1A

APPENDIX 1A

Page 117



Page 118



Page 119



Page 120



Page 121



Page 122



Page 123



Page 124



Page 125



Page 126



Page 127



Page 128



Page 129



Page 130



Page 131



Page 132



Page 133



Page 134



Page 135



Page 136



Page 137



Page 138



Page 139



Page 140



Page 141



Page 142



Page 143



Page 144



Page 145



Page 146



Page 147



Page 148



Page 149



Page 150



Page 151



Page 152



Page 153



Page 154



Page 155



Page 156



Page 157



Page 158



Page 159



Page 160



Page 161



Page 162



Page 163



Page 164



Page 165



Page 166



Page 167



Page 168



Page 169



Page 170



Page 171



Page 172



Page 173



Page 174



Page 175



Page 176



Page 177



Page 178



Page 179



Page 180



Page 181



Page 182



Page 183



Page 184



Page 185



Page 186



Page 187



Page 188



Page 189



Page 190



Page 191



Page 192



Page 193



Page 194



Page 195



Page 196



Page 197



Page 198



Page 199



Page 200



Page 201



Page 202



Page 203



Page 204



Page 205



Page 206



Page 207



Page 208



Page 209



Page 210



Page 211



Page 212



Page 213



Page 214



Page 215



Page 216



Page 217



Page 218



Page 219



Page 220



Page 221



Page 222



Page 223



Page 224



Page 225



Page 226



Page 227



Page 228



Page 229



Page 230



Page 231



Page 232



Page 233



Page 234



Page 235



Page 236



Page 237



Page 238



Page 239



Page 240



Page 241



Page 242



Page 243



Page 244



Page 245



Page 246



Page 247



This page is intentionally left blank



APPENDIX 1.B
APPENDIX 3.1B

Page 249



Page 250



Page 251



Page 252



Page 253



This page is intentionally left blank



NOTE OF SUPPORT IN RESPECT OF THE APPLICATION REFERRED TO 
BELOW FROM THE BRITISH HORSE SOCIETY (WILTSHIRE). 

 
 

Highways Act 1980 s119 and Wildlife and Countryside Act 1981 s53 – 
Consultation re Calne Without Footpaths 40 and 41 (“Footpaths”) and 
Bridleways 89,89A, and 89B (“Bridleways”) at SN11 8QF (“Consultation”)   
 
This note is written, formally, in my capacity as Bridleway Officer (Legal) for the 
British Horse Society (Wiltshire County) (“BHS”), to confirm the support of The 
British Horse Society for the Application for the Diversion (“Diversion”) of part 
of bridleway CALW89 and bridleways CALW89A and CALW89B submitted by 
Thrings on behalf of Mr and Mrs Moore dated 31st May 2018 (“2018 
Application”). 
 
1. Background 
 
The BHS has consistently supported the intended Diversion right from the 
beginning of its involvement in approximately October 2015. Accordingly, it 
supported the first Application for diversion (actually made by Mr and Mrs 
Moore in 2013) (“2013 Application”) and now supports the 2018 Application.  
 
It has done so, throughout, for substantially the same reason - this is an excellent 
Diversion which is an improvement on the current route and meets the needs of 
walkers, runners, equestrians and cyclists. It may also improve the position of 
the disabled. All in all, it is in our view, a better route than the current one. In 
addition the Diversion is one that, in my view, Wiltshire Council has full power to 
grant under s119 Highways Act 1980. 
 
I am aware from numerous exchanges with different parties involved with the 
Diversion, that the 2013 Application and Wiltshire Council’s refusal of it 
produced some strong responses of disbelief. For example, the support by 
Wiltshire Council of the objection lodged by the Wiltshire Bridleway Association 
(“WBA”), a body associated with the BHS, resulted (to judge from traffic on 
Facebook) in a number of resignations from the WBA.  
 
I am also aware that the fact that the BHS has supported the 2013 Application, 
and now supports the 2018 Application, might be misinterpreted as support for 
the Applicants themselves. That is not the case. The “client” (for want of a better 
expression) of the BHS is the bridleway and the Diversion and no one and 
nothing else. 
 
I, therefore, want to make it clear, right from the outset, that this note  (which 
sets out continued support for the Diversion from the BHS) has been produced 
following an impartial review of the facts of the Diversion as set out in the 2018 
Application, and applying the criteria set out in s119 Highways Act 1980. 
 
The WBA’s principal ground of opposition to the 2013 Application, as I 
understand it, was largely one of principle, namely that the current bridleway 
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route shown on the Definitive Map (“Current Definitive Map Route”) was an 
ancient historic route.  
 
As such, it seemed that the WBA’s view was that this ancient route should be 
preserved at all costs and regardless of consequence. This was so, despite the 
presence of, in my view, a significantly better route as set out in the (now) 2018 
Application.  
 
I am not sure on what evidence they reached this conclusion. It is a fact, 
however, that there is material evidence to the contrary. That material evidence 
is summarised in the 2018 Application. 
 
Wiltshire Council (through Barbara Burke) (“WC”) reviewed the 2013 
Application and refused it on the principal grounds set out in paragraphs 4.1 – 
4.8 of the WC Decision Report dated 1.12.2015 (“WC 2015 Decision Report”).  
 
I have read the WC 2015 Decision Report and I find some of the reasoning in 
there extremely difficult to follow. There is very little discussion in the WC 2015 
Decision Report of, for example, the difficulties and dangers presented by the 
Current Definitive Map Route nor of the glorious riding freedom offered by the 
2018 Application route. 
 
How then do I regard the 2018 Application from an equestrian point of view? 
And, in my capacity as the Bridleway Officer (Legal) for the BHS (Wiltshire 
County), does the revised route, in my view, satisfy s119 HA 1980 so that 
Wiltshire Council ought properly to allow it? 
 
2. My Riding Experience 
 
I set out below a short note of my riding experience. I do this because the 2018 
Application requests diversion of the several bridleways involved under s119 
Highways Act 1980 (“s119 HA”).  
 
As such a key test is s119(6) HA which, inter alia, requires “that the path or way 
will not be substantially less convenient to the public in consequence of the 
diversion….”. 
 
So, what is my level of riding experience so that I can bring an equestrian 
element to this issue? And what does that experience bring to this issue so as to 
enable me to compare one route against the other from a rider’s point of view? 
And, how might that background have a bearing on the issues in question for the 
purposes of s119 HA? 
 
I first learned to ride when I was about 27 years old. That is late in life in riding 
terms. Throughout my riding life (until my retirement from full time work as a 
Solicitor in 2015) I have been a weekend rider. I learned to ride to pre Novice 
Eventing level and competed occasionally until about 1994, when the demands 
of work and family made carrying on competing impracticable. I turned instead 
to friendly hacking for longer distances. 
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I have been on numerous long distance hacks in England up to a length of about 
32k. I have ridden in Africa on riding safaris on several occasions and also ridden 
across parts of Normandy in France. I have, in the course of the African rides, had 
to ride out fast at full gallop to avoid a very angry elephant and stood, mounted, 
on a narrow stone bridge, with a steep drop into a donga below, as my only 
potential route of escape from a full grown male lion that we had suddenly come 
across, just 80 or so yards further down the track. In 2008, I took a three months 
sabbatical from my Firm; and my wife and I rode a 1000 miles across different 
parts of Wales and England raising £3,500 for charity.  
 
In 2017 we rode approx 140 miles in 8 days across Spain in 42 degrees of heat 
(ie 10 degrees hotter than the summer of 2018 in the UK). Since semi-retirement 
in 2015, I ride with my wife about 3/4 times a week for between one and three 
hours a time. 
 
Despite having ridden thousands of miles, the vast majority of them outside the 
safe confines of the equestrian school, and experienced some awkward 
situations, I rank (in horse terms), in my view at least, as a novice rider. Novice 
riders are not necessarily nervous riders, but novice riders are not deeply 
experienced horsemen through and through. 
 
When I encounter an awkward situation, I still need to pause and think (if 
circumstances allow) whilst the truly experienced rider, who has ridden all 
his/her life, knows what to do almost by instinct. That knowledge often comes 
from having ridden lots and lots of different horses each with their own peculiar 
capabilities and downsides. Weekend/novice riders, by contrast, tend to have 
one mount (perhaps for several years) and to ride only that one horse.  
 
Equally, when I assess an awkward drop or a lengthy slithery path, or equivalent, 
I do that in the way a novice does it. My question to myself will be “Will my horse 
do that route”? The very experienced horseman, however, might well say “If I 
take this horse, and attack that climb or issue in this way, then I know from my 
experience (usually of riding lots and lots of other different horses) that this 
horse can do it”. 
 
My background, and in particular the fact that I came to riding late, therefore 
assists me in the task of assessing a route in a way that is sympathetic to the 
needs of a significant number of riders out there. Lots of us out there are what I 
am - a novice rider. So, we want to ride routes that we feel comfortable with; 
routes suitable for novice riders. 
 
3. Inspections of the Bridleways concerned 
 
I have inspected the bridleways in question on two occasions.  
 
The initial visit was on 9th February 2016 when, together with Sarah Jones of the 
BHS, I first familiarised myself with the site, the related bridleways and the two 
bridges referred to in the 2018 Application. I also discussed with John Moore the 

Page 257



issues he was encountering, the intended permissive route as well as his 
intention to put down at his own cost a rider/horse friendly 3 metre wide track 
of over 100 metres in length on the north side of the river.  
 
The second was in July 2017 when I re-inspected the site after the horse/rider 
friendly track referred to above had been installed and was in use. It was, quite 
clearly, a wonderful addition; and, very obviously, to judge from the number of 
visible hoof prints in it, much in use. By the same token, there was little evidence, 
based on that visit, of the Current Definitive Map Route being used, although it 
was very clearly available for use. 
 
4. A comparison of the 2018 Application route with the Current Definitive 
Map Route 
 
4.1 The Current Definitive Map Route 
 
The Current Definitive Map Route has, to my eye and applying my experience 
from an equestrian point of view, the following key characteristics:  
 
4.1.1 Starting from the north, the drop down to the house over CALW89B and 
CALW89A is pretty steep and not very inviting to ride; 
 
4.1.2 The entrance to the driveway is gated. The gate is “horse friendly” but, if 
closed, must be negotiated. Negotiating a gate, where it needs to be opened and 
then closed again, is often a difficult and, regularly, a time consuming task for 
novice riders.  
 
Riding out with my wife (we mostly ride together), I prefer to avoid gates if 
possible. Where they cannot be avoided, then more often than not, one of us will 
dismount, open the gate for the other and then remount. We do this both for 
safety and for reasons of convenience. Remounting safely often involves the rider 
concerned finding a verge or tree stump that is high enough to use as a make 
shift mounting block, and the other standing (mounted) in front of the horse 
being mounted, this to reduce the risk of an accident.  
 
The whole process can, and often does, take time. It also, certainly, does detract 
from the enjoyment of the ride - getting on and off, particularly from a spooky or 
high spirited mount, can be awkward, inconvenient and, sometimes, unsafe. In 
addition, there can be no doubt that the free flow of the bridleway route is lost.  
 
4.1.3 CALW89A passes right over the otherwise private drive of The Mill House 
and, to use it, involves riding right past the front windows and front door of The 
Mill House.  
 
I never enjoy this sort of element. I feel that the owners of the house have a right 
to their privacy if at all possible; and I do not like invading that privacy, if that 
can reasonably be avoided. Riding past, with eyes averted, consciously trying not 
to look through windows or into private gardens is uncomfortable in my view.  
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Nor, in my case, is this feeling peculiar to The Mill House. There is an equivalent 
situation that I am aware of at Great Durnford in the Woodford Valley where the 
river runs close to The Mill House at DURN 5 and WFOR 13. And, whilst I have 
never ridden this route, I have walked it (or sections of it) on several occasions 
in 2017. I felt the same there, on each occasion. 
 
4.1.4 Once past the house, you need to cross the River Marden using a narrow 
bridge. The bridge crosses the fast moving millstream. It is a horrible bridge, 
narrow, low sided and poorly maintained by Wiltshire Council.  
 
I have ridden narrow, low-sided bridges both out hunting on the Kent Marshes 
and in Africa perfectly happily, but I would not ride this one. I would turn back 
instead and try to find another way through to the other side if I possibly could.  
 
This bridge is, frankly, thoroughly dangerous from a rider’s point of view. The 
wooden surface looked, to my eye, unsafe and, very probably, slippery when wet 
or frosty. There was absolutely no room to turn, once on the bridge with a horse. 
If anything happened, there was a real risk of either or both of horse or rider 
landing in the Mill Stream with, potentially, very dangerous consequences for 
horse or rider or both. 
 
Equally, it would not be much better to dismount and to lead a horse across, 
although I accept it would be safer for the rider, at least. From a riding point of 
view, once dismounted, a rider has far less control over a horse; and sometimes 
less capability to prevent an accident. 
 
In any event, I care about my mount and respect him. I would not want to risk 
the bond of trust that grows over time and many miles between horse and rider 
by exposing him to the risks presented by this bridge. 
 
There is one aspect that I can say for certain: I would never expose a child on a 
pony to this bridge, however experienced the child or mount might be. The risks 
are horribly obvious and the consequences of any of those risks turning into 
reality, too awful to contemplate. 
 
It seems to me to be very likely that WC has neglected its highway repair and 
maintenance responsibilities in this location. Sadly, in Wiltshire, that is not an 
unusual situation: another such example that springs immediately to mind, 
without my having even to pause for thought, is MINETY 55; a key route offering 
safe off-road riding, yet so founderous as to be almost unrideable. The surface of 
CALW89 south of the bridge is another.  
 
It is not that WC do not want to maintain routes, but the fact is that there is 
simply insufficient money in Wiltshire to maintain the substantial network of 
routes that exist – a situation that is surely set to get worse. Contrast the 
wonderful alternative Diversion route: beautifully sited, well funded and 
supported by the undertakings given in the 2018 Application. 
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4.1.5 Assuming that you can get across the bridge on CALW89 (and few of us 
would want to risk the trip), at least on the two occasions that I inspected, I 
found the route on the other side was slippery, boggy and would (at best) prove, 
in my view, difficult to ride. It might be practicable coming from the north (I 
trudged up the bridleway on foot, slipping and sliding as I went) but to ride 
down it, particularly when wet was, at best, for the very experienced.  
 
4.1.6 That done, you meet the second gate in the orchard below point C. Gating 
the route here is perfectly fair, to my mind. There is a security issue to consider 
particularly after the very unfortunate incident involving the Applicant’s 
daughter; and the gate itself was designed for equestrian use, where so many 
that we encounter are not. However, gates on slippery, steep paths (even 
equestrian gates) are always difficult to use and often not safe. I have already 
referred above to our practice at home for negotiating gates reasonably safely. 
 
4.1.7 So, here on this route, the access from the north is steep, the invasion of 
privacy awkward, the bridge dangerous and (at best) treacherous to cross, the 
going underfoot in parts, boggy and awkward and the gates that must be 
negotiated time consuming to go through, potentially involving dismounting and 
remounting with all of the time and related risk that that involves plus, of course, 
the disruption to the free flowing feel of the route. 
 
4.1.8 When you have negotiated this type of section, the natural reaction from 
some one like me is “phew, done it, still alive, not in the water, horse and rider 
intact and united/reunited; let us hope it improves from here”. 
 
4.1.9 Would I look forward eagerly to a return trip over the same route? I would 
be very chary of riding it in wet, frosty or windy conditions nor would I want to 
be on it in heavy rain ie any of the circumstances in which horses can get 
spooked. So, at best, and particularly from a safety point of view, it is a fine 
summers day ride only, in my view; and then only after assessing that bridge and 
the route uphill/downhill which follows it/precedes it with the greatest of care. 
 
4.1.10 WC in their Decision Report of 2015 state: “The existing route provides a 
better surface for a wide cross section of users”. They did not define who this 
“wide cross section of users” was. However it is difficult to see how they could 
possibly have reached this conclusion based on any inspection of the route.  
 
The route is extremely difficult, in places, to cross safely. For example, it was not 
easy, without slipping and sliding, to walk up or down between points Y and C. I 
cannot, on that basis, see how it provides a “better surface” for any of the 
ordinary groups who might have used the route: walkers, riders and cyclists. I 
strongly suspect that the disabled would struggle, even armed with a “Tramper”. 
 
4.2 The 2018 Application Route 
 
The 2018 Application Route has, on the same basis as above, and again coming 
from the north, the following key characteristics: 
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4.2.1 It is free of gates throughout. The Applicant has undertaken not to gate the 
new route at any point (see paragraph 12.18 of the Application). This from an 
equestrian point of view: 
 
(a) allows the rider to pass untroubled and in a very convenient, easy and free 
flowing fashion over the whole route. The route is not broken up by the process 
of opening and closing gates; 
 
(b) enables the rider to enjoy the views and to concentrate, in an uninterrupted 
and thoroughly enjoyable manner, on the wonderful experience of riding across 
the country;  
 
(c) can reduce, markedly, the time that it takes to pass over the route. Comparing 
gated with ungated, particularly where anyone has to get off and then back on 
again, there can be quite a difference there. Gated tends, very often, to be much 
slower, even if the alternative route is a little longer; 
 
(d) overall, ungated is, to me at least, very often a much more pleasurable 
experience. Certainly, that applies here. 
 
4.2.2 The route, at point A turns you slightly away from the house and away from 
that feeling of invading privacy.  
 
4.2.3 Spectacular views open up to ones right as well as below, views which, at 
best, are rather obscured by comparison with the route down the drive over  
CALW89A. 
 
4.2.4 And the route is invitingly wide. I always find that width, in situations such 
as these, engenders confidence both in the horse and in the rider. There is a 
wonderful feeling of freedom. Not only can everyone look around and get a feel 
for where they are and where they are going next, but if anything goes wrong (a 
horse spooks or whatever) there is room to sort the situation out – contrast the 
steep, awkward, narrow, boggy Current Definitive Map Route and that awful 
bridge plus those gates. 
 
And then there is that inviting canter over the BHS approved surface unworried 
by any sense of slipping or sliding etc. It is just “lets go – this is why I learned to 
ride!” 
 
4.2.5 Below that you come to the restored stone bridge. This is of a good safe 
width and it has excellent safe equestrian rails on either side. A nervous horse, 
staring down at the mill stream below – perhaps this is the first time that this 
horse has seen an obstacle of this nature - can safely, gently and calmly be 
encouraged over this bridge. So, both rider and horse have a good experience. 
And the bond between them is enhanced – contrast the scary and potentially 
uncomfortable Current Definitive Map Route. 
 
WC in their rejection of this section of the route in their Report dated 1.12.2015 
(“WC 2015 Report”) referred to the confluence of walkers, horse riders and 

Page 261



cyclists at this bridge producing a “conflict situation” and that “ the proposed 
diversion would require all users to share the confined space of the bridge and 
has the potential to adversely affect their enjoyment of the route as a whole” 
(paragraph 4.6d). 
 
I can honestly say that I struggle with the emphasis placed by WC on this aspect 
of the WC 2015 Report. All that I can say is that I have ridden thousands of miles 
of narrow tracks, encountered hundreds and hundreds of walkers and cyclists 
and never encountered “conflict”. Each party simply has regard for the needs of 
the other and both can pass sensibly, often with a smile or a word of thanks and a 
wave, to continue to enjoy the day. 
 
In addition, the bridge on the Current Definitive Map Route is significantly 
narrower than the one on the 2018 Application route, so, if “conflict” is an issue 
to WC then it exists to a far greater degree on the current route than the 2018 
Application route. 
 
4.2.6 At this point, the proposed new route swings left handed over a gently 
inclined uphill track with rather splendid views of the Mill House below and to 
the left. This section has, I understand, recently been surfaced and made even 
better than it was before. In addition, those works required the grant by WC of 
Planning Permission. It is difficult to understand why WC would, in the 
circumstances of this route, have granted Planning Permission for these works if 
they did not see them, and the route that they served, as beneficial. 
 
The Mill House stands out in its setting from here; and you can look at it without 
the faintest element of embarrassment creeping in. This is vastly better in my 
view than averting ones eyes in embarrassment as you creep past the front door 
and windows of the house on CALW89A. 
 
And, in addition, the Applicant has undertaken to maintain those views (see The 
2018 Application).  
 
So, everyone gains from this approach: the owners of the Mill House regain their 
privacy and security, much needed after the incident involving their daughter. 
The riders lose that sense of embarrassment that comes with proximity to the 
Mill House when riding on CALW89A, the route is splendidly accessible and 
easily capable of being ridden and the surrounding views are glorious, with the 
Mill House being seen by everyone in its proper setting.  
 
What is there not to like? 
 
4.2.7 And the going throughout over the whole length of the diversion A – C is 
usable year in and year out, so far as I could see from my inspections. Certainly, 
there were none of the issues that would be encountered on CALW89 when, after 
riding the steep driveway and crossing bridge Y (if you are brave or foolhardy 
enough) you would be faced with the difficult route up to point C. No heavy, 
boggy and horrible going, nor any gates. 
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4.2.8 The 2018 Application differs from the 2013 Application by the removal 
from it of that section which suffered from the wire stay which the WC 2015 
Report described as a “serious hazard” (para 4.6e).  
 
To describe this wire stay in this situation as a “serious hazard” (my emphasis) 
is, I think, rather excessive. If that is really their view, then they ought also to 
remove the “serious hazard” constituted by the same design of wire stay on (for 
example) the bridleway up from Whiteparish in the south east of the County at 
WHIT 39 and WHIT32. Yet, they have not suggested that at Whiteparish. So, why 
have they laid this degree of emphasis here? 
 
I completely agree, though, that the wire stay could constitute a hazard (as it 
could at WHIT 39). I raised the same concern, quite independently, with the 
Applicant when I first inspected on the 9th February 2016. So, that concern is 
now removed. 
 
4.2.9 The 2018 Application Route is also one that I think could safely be ridden 
by children of a wide range of ages mounted on different ponies of different 
experience ranges. In addition, a vast spread of riders of widely differing 
abilities, mounted on horses themselves of differing experience and capability 
could, in my view, use it safely.  
 
That can absolutely not be said of CALW89A/CALW89, particularly in respect of 
the section over the bridge and up/down the section leading to/from point C. 
 
4.3 Conclusion on this aspect 
 
So, for all these reasons, the 2018 Application Route is vastly to be preferred to 
the Current Definitive Map Route: vitally, you can ride the whole of the 2018 
Application Route safely and at any time of the year. It is a splendid, free flowing, 
convenient, safe and uninterrupted route, affording wonderful views both of the 
surrounding countryside and of The Mill House itself. 
 
In addition, it accords The Mill House the security it properly needs; and guards 
against a recurrence of the appalling incident involving Mr and Mrs Moore’s 
daughter, Matilda (see the 2018 Application itself). 
 
None of that can genuinely be said of the Current Definitive Map Route despite 
the views of WC expressed in their 2015 Report or, for that matter, the views of 
the Wiltshire Bridleway Association. 
 
And the 2018 Application Route genuinely does have “a better surface for a wide 
cross section of users”. It is wider and more accessible too; and it affords 
splendid views. It can safely be traversed, in my view, by children on ponies, 
novice riders, those leading horses from another (ridden) horse, walkers and, I 
suspect, cyclists. In addition, the disabled, surely, have a better set of options on 
the 2018 Application Route than on the steep and treacherous Current Definitive 
Map Route. 
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So, it is very difficult indeed to see how WC could have reached the conclusion 
that they did at paragraph 4.8.a of their 2015 Report: 
 
“It is not considered the application to divert the bridleway meets with any 
of the aims of the Countryside Access Improvement Plan 2015-2025” (my 
emphasis). 
 
In any event, that comment can certainly not be made of the 2018 Application 
Route. 
 
Yet, WC in their Decision Report of 2015 said that the “difference in lengths of 
the two routes is significant……The length of the proposed alternative route is 
substantially longer at 222 metres”. WC cited the case of R (Young) v. Secretary 
of State (2002) and expressed the view that this difference in length was a 
material factor in their conclusion that the Diversion failed the test of “will not be 
substantially less convenient to the public in consequence of the diversion” 
(s119(6) HA).  
 
In fact, the difference in length is only 100 metres (see the 2018 Application, 
paragraph 12.5). In addition, the Young case makes it quite clear that length is 
not the sole factor. Instead, as the PINS Guidance makes it clear “the view in 
Young was that the decision maker would have to balance the interests of the 
applicant for the order against those of the public to determine whether it was 
expedient to confirm the order” (my emphasis) (see the extract quoted by WC 
themselves at para 4.4 of the WC 2015 Decision Report). 
 
So, length alone, is not a determining factor. Instead it is a factor in the balancing 
act that must go on to determine “not be substantially less convenient”. 
 
The Oxford English Dictionary definition of “convenience” is (so far as relevant) 
“the state of being able to proceed with something without difficulty, the quality 
of being useful, easy or suitable for someone”. This is the “natural and ordinary 
meaning” of the word “convenient”. 
 
To my mind, the issue of “not be substantially less convenient,” in this context, 
therefore, also imports a discussion, for example, of the issue of “convenience” of 
passage as well as “safety” of passage coupled with the issue of the “overall 
experience” of passage. All of these factors are consistent with the above core 
definition. 
 
On that basis I would submit that the 2018 Application Route is a 
significant improvement on the Current Definitive Map Route and more 
than meets the test of “not be substantially less convenient”.  
 
A difference of 100 metres (even 222 metres) is as nothing when taken in the 
context of a proper country walk or run of a few miles or a decent ride across the 
country of (say) a couple of hours duration and perhaps 6 – 10 miles in length. It 
is even less to a cyclist who is, quite probably, going a lot further.  
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What does matter, though, is convenience or “flow”. A poorly surfaced, slippery 
and slithery, gated route is not “convenient” and does not “flow”. Instead it is 
plain hard work! 
 
If you are a walker, you have to stop, find the catch on the gate, open it, turn 
round and then close it again. That is inconvenient (if only in a small way) but 
nevertheless, the rhythm and “flow” of the walk is temporarily interrupted. That 
position is magnified if you are a runner or cyclist: having got into your “stride” 
you do not want to break stride to perform those same tasks; and then have to 
work hard to regain your rhythm and stride all over again – that wastes energy 
too. On a horse, where you may well have to get off in order to open and close a 
gate safely (particularly if it is above or below you on a path or way), then the 
break in “flow” is considerable and the route is inconvenient. 
 
And then there is the factor of “time” and its relationship to “convenient”. 
“Convenient” can and should, in my view, also be considered in terms of time 
spent to cover a route. The 100 metres here of additional length on the Diversion 
needs, properly, to be balanced against the need to open and close, safely, at least 
two gates on CALW89 and CALW89A and the time taken to do that.  
 
It is certainly the case that on a horse moving at (say) no more than a measured 
trot (very possible on the glorious free flowing and gently inclining Diversion) at 
a speed, therefore, of 5-6 mph (approx.) the extra 100 metres of the Diversion 
route would be covered in a fraction of the time that it would take to open and 
close two sets of gates. I strongly suspect that that would apply even if the rider 
concerned was capable of using the “heel and hinge” technique and was an 
expert in doing it – most of us novices just curse and get off! 
 
If the route were, however, covered at a canter, moving at (say) a measured 15 
or so mph, then there can be no doubt at all that it would be vastly quicker to 
cover the ungated Diversion than the Current Definitive Map Route (even 
assuming that the issue of the horrible bridge did not exist). With that bridge, the 
whole issue is magnified. 
 
And, yet, the Diversion is just that: a glorious canter. 
 
Furthermore, the gate on the southern side of the property is, necessarily, on a 
downhill slope. This means that, if you approach it from the north, you would 
normally pull it towards you. Then you have to pass through, hanging somehow, 
onto a gate that wants to swing (now) away from you. To close it, that gate (now) 
has to be pulled towards you, up a slope, as you pass through and can easily “get 
away from you”. You then have to start all over again. That is both a factor of 
gravity and part of its design. So, this is a further factor in the decision as to 
whether or not to get off – the last thing you want is a gate getting out of control 
in this way – accidents happen that way. 
 
The position is no better if you approach from the south: the gate now tends to 
swing away from you. You can get through safely but now have to retrieve it and 
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then (pushing uphill) close it. The time taken to do this is not insignificant, as are 
are the risks associated with the process. 
 
So, overall, it is very difficult to see why, particularly when viewed in terms of 
the need to create a route here that is sustainable in the long term, regardless of 
ownership of The Mill House, the Diversion should not be supported in every 
way possible.  
 
5. The Proof of the Pudding 
 
To those who still doubt my thesis here, I say: “Enough of theory, what do the 
user statistics say? Is that not a real measure of “not be substantially less 
convenient”? 
 
After all, that which is “inconvenient” is rarely used in preference to the 
“convenient”, particularly when viewed over a reasonable period of time and 
particularly when (as here) both routes are open for use concurrently and so can 
be directly compared. 
 
The central question to my mind, when two routes of this nature are set, 
the one against the other in close juxtaposition, and (vitally) both are 
available for use at the same time, is which is actually used? 
 
And, if the Diversion route is the more used, then it is very difficult indeed to say 
that that proposed Diversion route fails to satisfy the test of “not be substantially 
less convenient to the public in consequence of the diversion” where it is the 
more used. 
 
So, what is the evidence of use? 
 
Here, the Applicant has gathered evidence over two years; and the result of that 
evidence is simply overwhelming. 
 

Record of Use of Bridleways 2017 
 

 
Proposed Bridleway 
 
Month   Riders    Cyclists    Walkers and Runners    Total  
 
March      34  1    41               76 
April   83  1    82      166 
May   98  6    84      188 
June   79  3   103      185 
July   82  6    93      181 
August             103  0  144      247 
September              74  3  121      198 
October  50  3  125      178 
November  39  3    76      118 
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December  17  0    65         82 
 
NB Groups of individuals travelling together are counted as 1. 
 
Official Bridleway 
 
Month   Riders    Cyclists    Walkers and Runners       Total  
 
March          3   3         
April       0   0      
May       1   1      
June       1   1 
July       0   0      
August       0   0  
September      3   3 
October      3   3  
November      1   1      
December      2   2 
           
NB Groups of individuals travelling together are counted as 1. 
 

Record of Use of Bridleways 2018 
 

 
Proposed Bridleway 
 
Month   Riders    Cyclists    Walkers and Runners     Total  
 
March      22  0  154   176 
April   49  4    94   147 
May    73  1  102   176 
June*   74  2    52   128 
July   85  7    89   181 
August   98  4  155   257 
September  82  1  118   201 
October  96  7  122   225 
November  66  1  140   207 
December  50  1  126   177 
 
 
* Proposed bridleway closed between 4th June and 12th June 2018 for track   
works. 
 
NB Groups of individuals travelling together are counted as 1. 
 
 
 
Official Bridleway 
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Month   Riders    Cyclists    Walkers and Runners       Total  
 
March      1  0  1   2 
April   0  0       4   4 
May    0  0  2   2 
June*   0  0  11              11 
July   0  1  1    2 
August   0  1  1    2 
September  0  0  0    0 
October  0  0  2    2 
November  0  0  1     1 
December  0  0  2    2 
 
 
* Proposed bridleway closed between 4th June and 12th June 2018 for track   
works. 
 
NB Groups of individuals travelling together are counted as 1. 
 
I am not a statistician, rather a commercial property development lawyer. So, I 
have taken a headline look at these figures. Yet, even on that basis, it is apparent 
that in 2017 a mere 14 groups of people used the Current Definitive Map Route 
and every last one of them was a walker or a runner; yet, this is supposed to be a 
bridleway! 
 
In contrast, over the same period in 2017, 1,619 groups of individuals used the 
2018 Application Route and 934 of them were runners/walkers and 659 were 
riders.  
 
So, only 0.85% of all users preferred the Current Definitive Map Route to the 
2018 Application Route. 
 
That goes some way towards suggesting that all of the arguments that I have 
propounded above are made out. 
 
The point that will be made, of course, is that people tend to use an alternative 
when it is first offered, but revert over a period of time when the “new” route 
proves to fail the test of “not be substantially less convenient”. 
 
So, on that basis, what do the 2018 figures (above) suggest? They show, 
overwhelmingly, that the test is not failed; instead it is more than satisfied.  
 
They reveal that in 2018 only 1.47% of all users preferred to use the Current 
Definitive Map Route. That includes a period in June when the Proposed 
Bridleway was closed for an all weather track to be installed on the south side. 
 
What is more, the popularity of this excellent route actually increased as word, 
no doubt of its ease, gentle gradients, facility of passage, convenience, flow and 
overall offering, spread. So, we find that whilst in 2017 the total of all users who 
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employed the Diversion was 1,619, by 2018 that number had increased to 1,875. 
Vitally, the number of walkers and runners using the 2018 Application Route had 
increased by more than 200 whilst the rider numbers had increased from 659 to 
695 . 
 
So, in my view, the Diversion meets the aims of the Countryside Access 
Improvement Plan and satisfies the tests under s119(6).  
 
Vitally, it is also apparent that it satisfies the needs of every one of the class of 
users set out in these statistics: walkers, riders and cyclists – every single one of 
these groups is using the 2018 Application Route in preference to the Current 
Definitive Route AND they are doing so, consistently and over a material period 
of time. 
 
That latter point puts paid comprehensively, and for ever, to the argument that 
the Current Definitive Route is preferable and that the 2018 Application Route 
fails the test of “not be substantially less convenient”: the public may pay 
deference to a new route for a patch, out of politeness for example; but if that 
new route is not better than the old, they revert soon enough where, as here, 
they have the opportunity. To revert where the old is better than the new, is 
human nature. 
 
Yet, that has resoundingly not happened here. And that can be for one 
reason alone: the new is, in truth, better than the old (look at the rising 
popularity, for example) AND the new more than satisfies the test under 
s119(6) HA 1980. 
 
6. Conclusion 
 
In my view, the proposed Diversion, with its improved access for all, its free 
flowing and time reducing nature, the works of improvement to the surface of 
the route both north and south of the stone bridge at X, the increased safety 
conferred by the Diversion, the undertakings given in the Applicants Letter of 
2018 (which benefit Wiltshire County, its ratepayers and all user groups of the 
Diversion), coupled with the information and the route comparison set out above 
is one which the British Horse Society (Wiltshire) does, and should, properly 
support. 
 
That conclusion is more than amply demonstrated by the user statistics. 
Furthermore, those user statistics are particularly telling in this context: here 
both routes are open concurrently, yet which is the more used? And is that 
difference marginal or overwhelming? 
 
The Diversion meets, in my view, all of the tests under s119 HA 1980 and I 
support and agree also with the arguments under this head, set out in the 
Applicants 2018 Letter of Application (see, in particular, paragraph 19 of the 
2018 Application). 
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Vitally, and in marked contrast to the Current Definitive Map Route, as the user 
figures demonstrate beyond any peradventure, it provides improved year round 
access and safe, off-road riding, cycling, running and walking benefitting BHS 
Members, other members of the equestrian community, walkers, cyclists, 
runners and (very possibly) the disabled.  
 
Safety and getting equestrians (and other non-motorised countryside users) into 
the country off the roads is central to the policy and approach of the British 
Horse Society. It is also central to Government Policy in this area. 
 
For all these overwhelming reasons, the Diversion that has been requested is 
very much within WC’s powers to grant and should be granted without further 
ado. 
 
Finally, if WC is still minded to refuse the 2018 Application, could I please ask 
that the matter be referred to the Secretary of State and an Inquiry held, so that 
all of the views involved in respect of this vital, important and connecting route 
can be properly and publicly aired and heard? 
 
G. R. Bennett LLB, 
Bridleway Officer (Legal) 
British Horse Society (Wiltshire) 
 
12th January 2019 
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APPENDIX 5 
 
 

Record of Use of Bridleways 2020                 
 

 
Proposed Bridleway 
 
Month   Riders    Cyclists    Walkers and Runners     Total  
 
January  31  1  146   178  
February  28  1  118   147 
March   21  2  197   220 
April   39  5  317   361 
May   93  28  301   422 
June   92  7  219   318 
July             156  51  399   606 
August             100  14  269   383 
September                  117  18  330   465 
07 October  13  1  36 
 
 
NB Groups of individuals travelling together are counted as 1. 
 
 
 
Official Bridleway 
 
Month   Riders    Cyclists    Walkers and Runners        Total  
 
January  0  0  1   1 
February  0  0  4   4 
March   0  0  2   2 
April   0  0  2   2 
May   0  0  5   5 
June   0  0  0   0 
July   0  0  2   2 
August   0  0  6   6 
September             0  0  3   3 
07 October  0  0  0 
 
 
NB Groups of individuals travelling together are counted as 1. 
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